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“August 7, 1969 


Securities and Exchange Commission 
500 North Capitol Street, N. W. 
Washington, D. C. 20549 


Attention: Mr. Charles E. Shreve, Director 


Division of Corporation Finance 
Dear Sirs: 
” Drexel Harriman Ripley, Incorporated ("DHR"), 
Banque Rothschild in Paris, the London merchant banking 
firms of Guinness Mahon & Co. Ltd. and Hill, Samuel §& Co. 
Limited, Pierson, Heldring & Pierson in Amsterdam, Smith, 
Barney & Co. Incorporated and. perhaps one or more other 
Continental banking firms (the “Kepresentatives") propose 
to form a group of United States and European underwriters 
(the "Underwriters") to offer publicly Common Shares of 
I.0.S., Ltd., a non-resident Canadian corporation (the 
"“Company"). A Majority, and perhaps all, of the shares offered 
in this offering will be newly issucd shares and the balance, 
if any, will be outstanding shares owned by a small number 
of the Company's shareholders. The aggregate offering price 
of such shares is expected to be roughly $74,000,000. The 
Underwriters will agree that none of such shares will be 
sold in the United States, Canada or Mexico or to U.S. per- 
sons as defined below. 


At substantially the same time.as the above 
offering there will be two other scparate offerings of the 
Company's shares. One of these offerings is to be managed 
by Investors Overseas Bank, Limited which is a Bahamian sub- 
sidiary of the Company. These shares are to be offered to 
full-time personnel of the Company and its subsidiaries 
(some of whom will be citizens of the United States who are 
resident abroad), to large holders of shares of investment 
Companies managed by the Company or its subsidiaries and 
to some other persons having business relationships with 
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the Company or its subsidiaries. None of these shares 
are to be offered in the United States or Canada. The 


price of the shares in this offering is expected to be { 
roughly $37,000,00C. 


ee Se eee 


‘ 
The third offering is to be made by a group of ; 
underwriting firms in Canada managed by J. H. Crang & 

Co. of Toronto. The shares to be offered by this group 

will be offered only in Canada to full-time personnel of 

the Company and its subsidiaries resident in Canada (some 

of whom will be citizens of the United States) and‘to 

large Canadian shareholders of investment companies 


managed by the Ccmpany or its subsidiaries and to a suf- : 


ficient number of other Canadians to obtain adequate 
distribution for ultimate listing of such shares on the 

Toronto and Montreal Stock Exchanges. The maximum offering 
price of these shares is expected to be about $12,000,000, 


The Company has succeeded to the business of 
I.0.S., Ltd., (S.A.), a Panamanian corporation organized 
in 1960. The Company's headquarters are in Geneva, 
Switzerland and it is engaged, through subsidiaries, in 
various financial and real estate development businesses, 
including the management of foreign mutual funds which 
‘purchase and sell (largely on national securities exchanges) : 
large amounts of securities issued by United States 


companies, and the sale of the shares of such funds outside 
the United States, 


The Company is prohibited by an order of the 
Securities and Exchange Commission dated May 23, 1967, 
Release No. 34-8083 (the "“Order") from engaging in the 
securities business in the United States. We are informed a 
by the Company that neither it nor any of its subsidiaries 
nor any of the investment companies managed by it or its 
subsidiaries engages in business in the United States except 
that certain of its subsidiaries invest in rel estate in 
this country and one, Investors Development Corporation, 


Ltd., conducts a real estate sales and management business - | 
with respect to real estate located in the United States,  ~- 
principally in Florida. ; 


° 


‘The Company is also prohibited by the Order from 
selling securities to United States citizens or nationals, 


wherever Jocatecd. However, sales to officers, direc.ors 


and full-time personncl of the Company or its subsidiaries 
are specifically exceptcd from this prohibition. 
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A ruling is being requested from the Internal 
Revenue Service to the effect that an acquisition by a 
U.S. person of any shares offered by foreign underwriters 
will result in the U.S. person being subject to the 
Interest Equalization Tax and that any U.S. underwriter 
who sells any of the shares (other than shares owned by- 
a U.S. person) to a U.S. person will be subject to the : 
Interest Equalization Tax. It is planned not to allocate 
‘any shares owned by a U.S. person to a U.S. underwriter. 
As a result, it is. anticipated that any sale of shares 
offered by the Underwriters to a U.S. person would result 
in the payment of Interest Equalization Tax, s 


The Agreement Among Underwriters will be signed 
by the Representatives and the several Underwriters out- 
side the United States. The Underwriting Agreement itself 
will be signed outside the United States. There will be a 
Selected Dealer Group but none of the dealers in such group 
(other than United States Underwriters or their foreign 
subsidiaries) will be United States dealers or foreign 
subsidiaries of United States dealers, and all the 
Selected Dealer Agreements will be signed by the Representa- 
tives and by such dealers outside the United States. The 
underwriting accounts will be maintained by DHR in Europe. 
Offers of shares by the Representatives for sale for the 
accourts by the Underwriters and offers of shares for 
sale by each Underwriter, in each case to members of the 
Selected Dealer Group and to retail purchasers, will orig- 

Confirmations will be mailed from Europe. 
The closing, at which the shares will be delivered to the 


Underwriters and the Underwriters will make payment for the 
shares, will be held in London, 


Each Underwriter will agree in the Agreement 
Among Underwriters and each Selected Dealer will agree ina 
Selected Dealer Agreement that (a) it will not directly or 
indirectly offer, sell or deliver shares sold by it in the 
United States of America, or any of its territories or 
possessions or any areas subject to its jurisdiction 
(the “U.S.") or in Canada or Mexico or to nationals or 
citizens of or persons resident or normally resident or, 
in the case of corporations, incorporated in the U.S. 
("U.S. persons") or to others for reofferina, resale or 
delivery directly or indirectly in the U.S. or to U.S. per- 
sons, .(b) it will maintain written records of the name, 
nationality and residence of each person to whom it has 
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sold shares and, as a condition of the receipt of its 
shares, will deliver to DHR prior to the closing a certi- 
ficate listing the number of persons to whom it has sold ar 
confirming that none of such persons is a U.S. person, 
(c) it will not offer, sell or deliver shares to any persor. 
who is not a retail purchaser, an Underwriter, a member of 
the Selected Dealer Group or a recognized security dealer 
who is not a United States dealer or a foreign subsidiary 
of a United States dealer and who agrees in writing to abia 
by agreements similar to (a) and (b) above, and, (d) it wil 
if an Underwriter, forfeit an amount equal to the Under- 
writers’ discount and the Selected Dealers' concession 
and, if a Selected Dealer, forfeit the Selected Dealers' 
concession in respect of any shares sold by it in violation 
of the foregoing agreements, Each dealer that is not a 
Selected Dealer will agree to forfeit the reallowance to ; 
which such dealer would otherwise be entitled in respect of 
any shares sold by it in violation of its above agreement. 
: | 
We have been advised that procedures designed to 
preclude the sale of shares in the U.S. and to U.S. persons 
(other than full-time personnel of the Company) will also b: 
followed by Investors Overseas Bank and J. H. Crang & Co. 
in the offerings managed by them, 
No listing of the Common Shares of the Company 
on any United States stock exchange is contemplated. Nor 
is it contemplated that there will be a transfer agent, 
registrar or paying agent in the United States. It is con- 
templated that the shares will be listed on the Toronto and 
Montreal Stock Exchanges but in no event will trading on 
such exchanges commence earlier than 90 days after the 
termination of the offering provisions of the Agreement Amon 
Underwriters relating to the offering of shares by the 
Underwriters. It is planned that listing applications will 
be filed with the Amsterdam and Luxembourg Stock Exchanges. 
It is not believed that listing on the Amsterdam Stock 
Exchange will become effective until some days after the 
original distribution is complete, Fit listing on the. 
Luxembourg Stock Exchange may becom effective at the time 
of the proposed offering. ‘ 


On the basis of the foregoing facts furnished to 
us, we are of the opinion that the proposed offering and 
sale by the Underwriters as outlined above may be made with- 
out registration of the shares td be offercd by them under 
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the Securities Act of 1933, as amended. We would appreciate 
it if you would advise us whether you concur with our 
opinion expressed in the preceding sentence. 


en mm were 


Very truly yours, 


a = _ nom ame ne + 


| ER 


213Aa-/ 
Decument ” of Appendix II to Plaintifi's Memorandum of 
= Opposition to Defendarts’ Motions 
, : Sarees 5 ie fy 


INTER-C,- ‘FICE apeeeea me a 


NEW 3 YORK: 


“OFFICE NAME 


FiOM 


e . 
ie 


Wo 6s Tee Fes 
Q@,. Y, BISCHOF: 


Fils Y NAME 


nclae 
Gin a kst 


ASSUME. OU PLUS MY AND IDL, OR EITHER OF THEM, WILL ATTEND. 2 


ies MEE ‘TING IN PARIS ON Aga. GOA AS SB REPRESENTATIVES.” “PLEASE. 


A ADVISE ‘ REGARDS. 


——- 


. ‘PERRY ,UDDICK ~ 


FIRST NAME INITIAL 


MENT BY 


deny? 


bethnati ad if. y a Jiri SiR rae hp eelta Sia 


2134-2 


Decument 40 of Appendix II to Plaintiffs Memorandum of 


Law in Opposition to 


MSG 21 
PARIS 


FLVG MSG RECVD FROM GEN: 


MSG 25 
H KNOVLTON-BA 
J, GITHENS-BA 

} HILO VESEL-PARIS 


Defendants’ Motions 


fy 


a J iy 


iv , ee 


DE LIEDEKERKE-PARIS 


SHIP AND WILL TELEX POLICY REASONS FOR DOING SO - 


DRESDNER HAS DECLINED 1.0.5. C0 MANAGER 


1 HAVE NO FURTHER WORDS ON ADDITIONAL 


AT THIS TIHE 


CO-MANAGERS 


PREPARATION HERE REQUIRE DEFERMENT OF PARIS MANAGERS 
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SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 


Division oF oe Se eee 
CORPORATION FINANCE ; 


AUG 21 1969 


Grayson Murphy, Esq. 
Shearman & stcrling 

20 Exchange Place 

Mew York, licw York 10005 


Re: 1.0.S., Ltd. 


Dear Mr. Murphy: 


This is with reference to your letter of August 7, 1969 regarding the 
proposed public offering in Europe by an underwriting syndicate headed 
ty Brexc Usrrirsn Bicley, Incorporated ef shares of 1,.9,.5,, Ltd. #8 
well as two additional oiierings of the snares vf 1.0.5., btd. we 
have noching further to add to the lettcr of Junc 6, 1969 addressed to 
you from Urval L. DuBois, Secretary of this Commission. 


We would like to point out, however, that any sale of 1.0.5., Ltd.'s 
stock to its employees who arc nationals of the United States but 
_ residents abroad would be subject to the registration requirements of 
_ the Securities Act of 1933. - ; 


6 
. 


; TH) yours, 
é 
\ . hs, ? we — 
J an Mune ghar/ F 
Assistant Chicl Counsel 
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SECURITIES AND EXCHANGE CoMnglo iON 
ert WASHINGTON, D.C. 20349 


Diviwonor ° 
Comrorust ions Fiance 


" geps 09 


Ueayson Mushy, Eoq. 

Shearman & Sterling 

20 exchange Place es 

New York, Wew York - c 


-~ 


hes 1.0.5., Lid. 


Dear Mr. Murphy: 
Yhis is with further refevence to your lctter of August 7, 1959, 
regarding the proposed public offering in wurope by an undervriting 
f syndicate headed by Vrenel Harrimaa uipley, incorperated, of shares 
of I.u.S., Ltd. as well as two additional offerings of tire shares 
of 1.U.S., Ltd. 


In addition to the matter referred cto in ouc letter of Auzust 21, we 
eoest ed a Ve 


a Trt on wo ata & 
Cees 2450 were EY preset’ 


7 ” — 


sot thet ia conncetica “ith the pass yf tic 
offering managed by Investors Uverseas sank, if any of. the “Larger 
holders of shares of investment cempanics managed by the company 

or its subsidiarics," or any of che “oltner persons naving business 
relationships witin the company ur its subsidiaries," are Jnited 
States citizens or nationals, the prohibitions of the Cuamission's 
order of Hay 25, 197 would be applicable co any offer or sale to 
such holders vr persone. 


'Sipgercly yours, 


> hLfRlGhads. 
Jfhii dene ghaa 


® Assistaat Chicl Counsel 


Decument 45 of Appendix II to Plaintiff’: Memorandums Se 
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\ 30.8. ‘L2p. 
QUESTIONS FOR, ARTHUR ANDERSEN & CO.. 


Bis) ae 


—. eae 


fh) 
1..Has the significance of not auditing all of the entities 
included in the I.0.S. consolidated financial statements been- 


considered and explained in the AA working papers? 


2. Has-.AA. satisfied itselé that 211 "arranged banking" and similar 


he 


type transactions have been reflected in the financial statements? “ig 
ix 

3. As a general question, and without’ being specific as to_individucl 

points,.did AA-take into account~in -their. audit procedures for 1968 

te effect of weaknesses-discussed in their interna’ accounting 

control memorandums recently issued on 1.0.S, and on the mutual funds 


that 1.0.S. manages. ' 
4. Docs ‘AA confirm open trades with brokers, particularly relating 
to sales of securities, as part of audits of 1.0.S. managed mutual 
funds? 

« ato 
5. Does AA evaluate fhe adequacy of taxes on an overall consolidated 


corporate oasis? 

Wake es dai, 
6. Do AA audit procedures involve counting securities owned by the 
mutual funds or obtaining confirmation from the custodian and 
subcustodians? Do AA satisfy themselves as to the integrity and 
reliability of the custodians (and the subcustodians) who hold 


much of the securities fer the fun”? 


Van: 
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_7. Has AA considered whether 1-70;S.—has-a significant contingent 


oe 


liability to the mutual funds it manages or their shareholders for 


- not processing on a timely basis orders around audit dates, and/or 


for processing orders throughout the year at possibly incorrect 


qvaeen? Fa 


prices? Does AA,check fund prices at selected dates throughout the 
year? + ‘ 


8. Has AA considered whether transactioi.s with the Arthur Lipper 
Corporatio and other possibly affiliated parties have been adequately 
disclosed or other audit procedures or omic changed in light of the 
sete siti on August 15, 1969 that’ "1.0.6. had-guarantced as of Decembez= 
31, 1968 a one million dollar loan made to A. Michael Lipper by 


Guiness Mahon® Does-AA-audit-Guiness Mahon and/or. Arthur Lipper 


Corporation? 


9. Had the late instructions received by AA to audit the bank group 
at June 30, 1969 hampered its circularization of accounts, or did 
AA expect results comparable to those at December 31, 1968 which 
were poor by U.S. experience standards? Would second requests be 


sent with respect to the June 30, 1969 audit? 


10. Has AA considered whether the crodits to retained earnings in 1965 


and 1969 are in accordanc: s*th generally accepted accounting principl:<: 
applicable in a SEC regula « ‘iling and whether the amounts that were 
deducted fron che gross g1':s received should be disclosed? 


11. Had AA considered an audit of the 1.0.8. investment progvam at 


June 30, 1968 as had been made in prior years? 
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12, Was there significance to there being no opinion by AA on the 
financial statements of 1.0.8. Financial Holdings included in the 


Investors Bank Luxembourg prospectus? 


13. Hac AA considered whether the term "trustee" is an accurate 
description of the relationship in which 1.0.8. holds shares and 


~~ 


cash for its customers? 


14. Has AA satisfied itself that full and fair disclosure has been 

Z wede in the financial statements as to transactions with G.S. Herbert 
& Co., a London broker, or the London and Dominion Trust Company both 

“ located in the same premises as the Arthur Lénees London offices? 

Does AA audit G. S. Herbert & Co. or London and Dominion Trust Company? 

Are securities transactions effected at “arms length" prices? 
15. What is the contingent liability significance of I.L.I.'‘s 
losing the basic records of 651 insured lives and about $80,000 
of annual premiums? Are reserves adequate to cover these "lost" 
lives, should there be no premiums received henceforth against future 


death claims? 


16. Is AA satisifed that -GRT (Group reducing term) commission are 
property recorded? Has AA considered directly circvlarizing officers 
and directors of companies in the 1.0.S. family about loans and 
advances to such persons received from the 1.0.8. companies rather then 
indicating audit disclosure limitations imposed by Swiss bank secrecy 
laws? Should the change in methods in providing actuarial reserves 
and the amounts be disclosed in the financial statements? Should 
‘special reserves be disclosed separately? Shoulc lapsed liquidacion 
procecds be held as a liability longer than desire before being 


reflectcd in income. 


218A 


23. Was AA able to account for the location and ownership of all 


‘share certificates of subsidiaries in the “army of companies" included 
-in the 1.0.S, group, as referred to in the AA internal control memorenci: 
Wére intracompany relationships fully disclosed as appropriate in the 


circumstances? 


24. Are unsettled transactions in fund shares analyzed by broker? For 
example, how great a risk is there with any one broker and how old 


~ 
y ° 


are the items? 


25. Was AA satisfied that adequate disclosure was made of the 


accounting for income on sale of development propertics? 


26, Was the valuc of the dividend distribution (of $277,000 face 
— amount of convertible debentures of 1.0.8. Management Limited) 
determinable at the time of distribution and fully disclosed in the 
__...* financial. statements? 
27. Is the borrowing of Mr. Cornfeld from ODB. (through Butler 
Aviation having discounted a $150,000 note receivable from Mr. 
Cornfeld) included in the amounts that were due from officers, 
directors and employees? Did this transaction have implications 


as to. other similar or related loans and if so, were they disclosed? 


. a an 
3 77728. Was there/unrccorded liability for volume bonuses at Deceiaber 
31, 1968 and at June 30, 1969 and would’ adjustment for it have a 


material effect on prior years income? . 


e ? 


29. Was consideration given to separate disclosure of givcups in the 


financial statements? 


30. Are the relationships and transactions with Ampersand on an 


arms length basis? Who audits Ampersand? 


7 


’ 6 
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31. Was the reporting by 1.0.8. ef the dividend reccivable by 


—_—— 


‘shareholders of record on December 31, 1968 on 1.0.8. Management 
sukiieia aes reasonable in view of the fact that 1.0.S. recorded 


the stock as having been sold before December 31, 1968? 


32. How does AA consider the reasonableness of carrying values used 


in a natural resources fund? P0CS AA audit King Resources? 


< { 


33. Has AA considered the pertinence of consolidating the 100% owned 
Fund of Funds Proprietary Fund with the accounts of the Fund of Funds 
and if s0, the effect this would have on the 1% expense limitation 
set forth in the prospectus of the Fund of Funds? SF 


34. Should interest be imputed on the amounts due on the IPC 


and Pension Life sales? 
35. Does AA audit the I0S pension plan? 


36. Is there enough time left to carry out all the work necessary 


before public offering or. should there be some delay? 
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Hallandale project? | | 
A My recollection is he just gave a generai desevip- 
tion as to what he knew of it. There was not reports on 
anything of that sort. 
Q Did he give him any financial information at that 
time? | 
A Not that I recall, certainly no financial ae ey 
Whether he cited figures from the top of his head, I don't : 


recall, 


Q When did the next meeting take place? 


A I would guess on the following week in the IOS 
| 
offices in Geneva. 
| 
Q Were there any other meetings in New York relating 


to the 10S offering that vou attended? 


A I am not sure when you mean. 
Q In 1969. | 
A Yes. | 
Q When was the next such meeting in New York? : 
A That would have been after the summer after we 


had done our work in Europe. I guess that was in early 


September 1969. 


Q Where was that meeting held? 


A That was at Drexel's offices at 60 Broad Street. 


COMMERCE REPORTING CO. 
150 NASSA . sfREET, NEW YORK, N. Y. 10033 - WOrth 4-3567 


sili: 
q ‘ is 


i 


221A 
Werblow ; 67 

Q Who was present? 

A I believe Mr. Field -- Robert E. Field of Price 
Waterhouse, Robert M. Maynard, Joseph L. Roth and myself 
and we met with Mr. Coleman and Mr. Ambrose of Drexel and 
with Mr. Murphy of Shearman & Sterling. 

Q Was this one of those meetings in which notes 
were teken by a person assigned to take notes? 

A I would say my recollection is definitely no 


notes were taker at that meeting. 


Q Why is your recollection so definite on that 
point? 
A Because we were discussing a preliminary draft of 


a report, so the substance of the re-eting was, in essence, 


what the words were gcing to be in the rey. *t and there was 


nothing else discussed at the meeting other than the.report | 


that was on the table, or the draft of the repcrt that was 
on the table. 

Q Who had prepared the draft of the report? 

A The Price Waterhouse gentlem,, that I previously 


mer tioned. 


Q That would be Mr, Maynard, yourself and Mr. Roth? 


A And Mr. Field. 


COMMERCE REPORTING CC 
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| 
Q And Mr. Field. a | 
Where was that report prepared? | 
A I guess, except for !fr. Field, the three of us 
had started on the report -- or I guess I had started on se: 
initially in Geneva and in Ferney-Voltaire and at times 
Mr. Maynard and Mr. Roth participated in that, in both 
. ! 
Ferney-Voltaire and Geneva and part of the work was done at 
60 Broad Street in New York. 
Q What contribution did Mr. Field make? 
MR. NOVELL). What do you mean by 
that, Mr. Silverman? 
MR. SILVERMAN: Well, let me withdraw -- 
I will withdraw that question. | 
Q What role did Mr. Field play in the Price Water- 


house investigation of IOS? 


MR. NOVELLO: I will object to the form 


| 
of the questicn, but the witness may answer. 


A Mr. Field was a member of our policy committee of 
the firm and he, I cuess, assisted as my other partners did | 
in trying to reflect what we had done in words that our : 
client co-id understand. | 


I think that's the best way I could describe his 


role, which is not any different than the other gentlemen 
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that I have described. | 


Q Was he the principal draftsman of the report? 
MR. BUSCHMAN: I object to the “orm | 
of the question. | | 
MR. NOVELLO: I will object to the form, 
Mr. Silverman, but the witness may answer. : 
A I would not say that necessarily any:,.,,0f us were 


the principal draftsman. 


Q Who reviewd it? 


MR. NOVELLO: I ehject to the form of 


the question. Go ahead. | 
Q Was the r>port reviewed? | 
A I would say it was reviewed -- I would say that 
we had a preliminary draft that we discussed with the 
parties at this first meeting. It was reviewed after that | 
meeting, I would guess, again on a joint basis. ! 
I don't recall that any cne of us took a more } 
active part than another in the revision. | 
Q But it was reviewed after the meeting at 60 Broad 
St. zet that you have just discussed? | 
A Yes. And also -- I mean the purpose of the | 
meeting was to go over the words, Scme@ part of the revision’ 


took place during that meeting and part took place after 


COMMERCE REPORTING CO. 
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Document 47 of Appendix II to Plaintiff's Memorandum of 
Law in Opposition to Defendants’ Motions 


1 | Werblow Al ae 
2 | Q At Drexel, I am sorry. 
3 | When was the next meeting? ft 
4 | A I believe that was a Wednesday. I think there sai 
5 | a meeting, possibly two meetings, one morning and one after- 
6 | noon on Friday of that week in September. | 
7 | I think that was the 12th of September. 
8 | Q Where did that meeting take place? 
A At the same place, 
. 10 Q Drexel's offices? 
11 A Yes. 
; 12 Q Were the same people present? 
13 | A I think so, but I am not sure if all of my part- 
14 | ners were present at that meeting. Meee Alle nee | 
15 | Q What was discussed at that meeting? | 
16 | A That was another meeting to discuss another draft 
17 | of the report to Drexel. | 
18 | I guess the meeting was to discuss also 4 isk 
19 || Of matters that we had discussed with Arthur Andersen to ! 
20 : prepare a report to give to Arthur Andersen, 
a 21 Q What decisions were reached at that meeting? 
© 22 | MR. NOVELLO: I object to the form of 
a 23 the question, but the witness may answer. 


24 


| 
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2 A I don't think any specific decisions were reached 


at the meeting. We were trying to prepare a report that 


3 
4 our client could understand that we though: expressed what 


Deel 
| | C) 5 had transpired and what we had told them at different neet- 


ings. 
' We were trying to get in words pretty much what 
happens at the conclusion of any job in trying to get a re-. 


port that has meaning to the recipient. I don't know : 


whether I would characterize that as decisions, but trying 
to come up with a report that was meaningful to our client 
and conveyed the views that we had. 
MR. NOVELLO: Mr. Silverman, do you 
think it appropriate to take a short break? 


’ MR. SILVERMAN: Surely. 


ee ae 


(A shorc recess was taken. 
MR. SILVERMAN: What was the last ques- 

tion and answer? 
(The record was read, ) 


Q And the work on th? report to make it meaningful 


SE eee eee 


to your client and to convey your views was being done in 
New York, was it not? 
A I believe I previously indicated that the work 


started in Europe and then subsequently was done in. New York, 
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ACTIVITIES 


Telephone conversations 

with Nangle, Conwell, 
Browning, a concies and Cowett 
in Geneva 


Telephone conversations 

with Coleman, Nangle, Jowett 
in Geneva, Robert Ball - in 
Germany 
Conference at Wilkie, Farr 
with Conwell 

Memos 


Telephone conversations 
with Ambrose at DHR 
and Coleman 


Telephone conversation with 
Nangle inParis 
Conference at DHR with Colexa 


Letters to Counsel and 
Grange & Heneshan of SEC 
Memo re SEC letter 

Telephone Conversation 

with Ambrose, Cohaus (Zurich) 


“"Werblau (PW) 


Conference at DHR 


Telephone conversations 
with Coleman, Field (PW), 
Parker (DHR Pa.), Brown 
(Toronto), Nangle (Geneva) 
feder, Conwell (W.F.), 
Cowett (Geneva) ,Voran 
Conference at DHR with PW 
people and Coleman 


Telephone conversations 
with Moore, Nangle, Bischo= 
(Smith Barney), Joyce in 
Geneva, Rubenfeld, Field 


at PW 


Telephone conversatiors with 
Field (PW), Joyce (Geneva), 
Cluett (DHR), Coleman, 


‘Cowett and Nangle (Geneva) 


— a a eee one ee 
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answer? 

A: Who did the guts of it. 

And then I believe, correct me if I am wrong, 
that it was turned over to Sullivan & Cromwell. 

MR. SCHWARTZ: And we deleted those 
parts which we thought involved privileged com- 
munication. | 

MR. SILVERMAN: Mr. Schwartz, do you have 
in your possession a summary sheet without deletions? 

MR. SCHWARTZ: Yes. 

MR, SILVERMAN: Thank you. 

Q Yes. 

Now, you wanted to refresh your recollection 
as to where you were on or about September 16th. 

A On September 16th, I was in New York. 

Q Did you discuss what's been marked as 
Exhibits 3-A and 3-B with any of the Drexel Harriman 
personnel? 

A I realiy don't remember but as I say, it has 
some of my handwriting on it but I really don't remember, 
Q Do you recall discussing it with anybody? ~ 

A Well, I discussed either these or things very 
similar to these with, I believe, a Mr. Field of Price 


Waterhouse. 
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Murphy — 86 
A Well, I think that Arthur Andergon and Clark 
Ambrose, primarily. 
Q And from whom were the answers obtained? 
A Well, they had discussions, I am sure, in 


these matters in Geneva and, perhaps, also in New York. 
I just don't remember. 
Q With whom, in Geneva, did they have discussions 
A I don't remember. I do remember that there | 
was a faic amount of discussions that went on in Geneva 
with the Arthur Anderson people anu with the Price 


Waterhouse people but I can't pinpoint the times of those 


discussions. 
Q With whom in New York were there discustions? 
A Well, wit’) Mr. Field, I remember, particularly. 


It may possibly have been somebody from Arthur Anderson 


there. I just don't recall. 


Q Anybody else? 

A Drexel. 

Q Do you know what the substance of these meeting 
was? | 

A Well, the substance of the meetings was to 


discuss the virious pcints that had been raised and to 


see what kind of a letter or memorandum Price Waterhouse 
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Murphy oP aol . 87 
felt that they could give to Drexe’ as what you might call 
a comfort letter or comfort memoiandum and then in 
addition to these detailed things,of which there were 
quite a number, there was an over-all question as to 
whether Price Waterhouse “elt that Drexel could rely on 
Arthur AndersSn's audits of the figures and on this 
Price Waterhouse, in the final memorandum or letter, in- 
dicated quite clearly they found nothing which they felt 
should prevent Drexel from relying on the work that had 
been done by Arthur Anders6én. 

Q Was there any discussion as to whether Drexel 
would go ahead with the offering if it didn't receive 
confirmation from Price Waterhouse that it, meaning 
Drexel, could rely upon Arthur Andersen's financials? 

A None that I recall. | 

Q Where, to your knowledge, did Price Waterhouse 
issue its opinion that Drexel could rely upon Arthur 
Andersen's financial reports? ‘ 

MR. SCEWARTZ: What do you mean by issue? 
MR. ZIRIN: I object to the form. 

Arthur Andersen's financials -- 

MR. SILVERMAN: Reports prepared by 

Arthur Andersen. 


MR. SCHWARTZ: What do you mean by issue? 
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DATE PLACE TIME - ACTIVITIES 
9/17 New York saa Telephone conversation 
with Coliri 
¥ 9/18 ~ 1 Conference with Field, | 


‘Telephone conversation | 

with Vernon, Cowett (Geneva), 

Levine (SEC), Clue= (DHR), | 
_~Simmerman (Toronto) 


gi “Two Memos 
9/19 Geneva | 9 
ag . ed ag? 
9/20 ° 5 
9/21 . 2 
9/22 ’ 2 
: ! — 
9/22 New York 6 Telephone conversaticns Le 3 
with Nangle, Joyce (Genev 1 
Altemus, Canadian lawyer, 
Field, Coleman, Sonne 
9/23 or il Telephone conversaticns 
Be with Browning, Merritt, 
Joyce (Gen:va), Sonne, 
(Brussels), Coleman, EH2=t, 
Ambrose (Geneva), SEC 
Conference Steimle 
(9/24 . ae a Telephone conversation with 
. Mynnad (PW), Coleman, 
Memo - [deleted] Merritt 
™: 9/25 . 6 ae Telephone conversation with 
Boardman - U.S. Bank Notes 
‘ and Joyce in Geneva 
9/26 ’ 5 Telephone conversation 
{ ; with Joyce ~ Geneva 


Nangle - Oxford 
Sonne - Brussels 


9/28 ° : Ps 


at - a 2 
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Murphy 42 
* A I don't remember. | 
3 | Q Did you have any telephone conversations with | 
4] mr. Hage? | 
C 5 | A Well, I certainly had one setting up the 
¢ | meeting. 
7 | Q Any others that you can recall? 
. A I don't recall. | 
9 Q Did you meet with Mr. Haft on a second | 
10 | occasion in the United States? 
j | 

11 A I don't recall. 

in | Q Did you meet with Mr. Haft abroad? 

13 | A I don't recall. 

14 | Q You testified that you had a meeting with | 
15 | Mr, Stammer who is Mr. Haft's law partner, is that correct? | 
16 | A Yes. 

17 Q Did you have more than one meeting with Mr. 

18 Stammer? 

19 } A No. 

20 | Q Where did your seeting take place? 

21 A In the Carlyle Hotel. 
OO) 22 | Q Who was present at the meeting? 

23 A Mr. Coleman and I were senda 

24 Q Mr. Coleman, you and Mr. Stammer. Anybody 

25 else? 
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A Not that I rec ll. 
Q What time of tne day did the meeting take 
place? 
A Late in the evening. 
Q Approximately when did the meeting take place? 
A I think it was on September 23rd. 
Q Who arranged the meeting? 
A Well, I had tried to get Mr. Haft and he wasn't 


available so Mr. Stammer came over and talked to us. 


Q So then you seranesd the meeting? 

A Yes. 

Q What was the purpose of the meeting? | 
A The purpose vf the meeting was that that morning 


an announcement had come out in the press that the SEC 
was going to have a hearing or bring an action involving 
the IPC -= that's Investors Planning Corporation -= and 
Mr. Cowett and Mr. Cornfeld and a number companies and 
thi. was just before -- just at the time of the printing in 
sondon of the prospectus and we wanted to find out every- 
thing we could about this matter and that was the purpose 
of the meeting. We thought it would be advisable to put a 
sticker on the prospectus disclosing it. 

Q Who made the decision to put a sticker on the 
prospectus? uff 
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A I think t was -- I am not quite sure what 


individual did. We'd -- there were several people 

involved. We had several phone calls to Geneva that 
evening to talk about it and to try to wor’ out what should 
be said and I think it was a joint decision of the people | 


in Geneva and Mr. Coleman, myself and Mr. Conwill. 


Q Did you call Geneva? 

A Yes. 

Q With whom did you . peak at Geneva? 

Py I think I spoke with Mr. Ambrose. I might | 


have spoken to Mr. Cowett. JI am not sure. And this was -- 


well -- 
.@ Who drafted the language of the sticker? 
A What? 
Q Who drafted the language contained on the 
sticker? 
A It was a joint operation between those people i 


Geneva and those <-=- Mr. Coleman, myself and Mr. Conwill. 

Q Who actually wrote the first draft of the 
sticker, if you recall? 

A I am not sure who wrote the first draft but we 
were talking about the thing back and forth on the tele- 
phone quite a bit. 


, 


Q Was there 4 conference call between you, 
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Murphy qf, | 


Mr. Conwill and Geneva? 


A No, because Mr. Conwill I believe we talked to 


separately rather than on a conference call. 


Q And you spoke to ee Conwiil *eparately? | 
A ‘Yes. | 
Q And you spoke te the people in Geneva? 

A Weil, Mr. Coleman and I. 


Q And did you read any language contained in the 


sticker to Mr. Conwill? 
A Well, he said that in his opinion there was no 


violation of the law and I suppose that it was he that 


read what he wanted said about that. to us because he said 


we could quote his -» that was his firm's opinion. 


@ And @id you take down what he told you? 

A I suxmose I took it down. 

Q Then aid you relay that on to Geneva? 

A We talked with Geneva about it because the 


thing had to be printed in Europe and we naturally discusse 
with them what would be printed up in Evrope. 

Q Was the language contained cn the sticker typed 
in this country? ‘ 

A I really don't remember. It was a very short ‘ 


thing. Whether it was typed or what -- 


Q Any drafts of the sticker prepared in the -- 
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I'm sorry. 
A I am sure we didn't have any stenographer with 


us when we were talking at the Carlyle so I doubt very 
much if it was typea 


Q Did you give consideration to the sticker 


A I think we shot the werks that night. 

Q So then by that evening, the language that was 
contained on the sticker was formulated, approved and 
fully prepared, is that correct? 

A I don't recall any further discussion of it. 
There may have been further discussion in Geneva but I 
don't recall any here. 

Q What else was discussed at the mesting at the 
Carlyle with Mr. Stammer at which Mr. Stammer was present? 

A Nothing except this particular matter. 

Q Did you have any occasion to speak with Mr. 


Stammer on the telephone? 


A Well, we asked him to come over to the meeting. 
Q Other than the call to arrange for the meeting? 
A x don't think so. 
Q Did you have any correspondence with Mr. ' 
St-mmer? 3 
A I don't think so. 
COMMERCE kEPORTING CO. / 
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2 agreement arong underwriters in New York? 

3 A Not that I can remember. 

4 Q With any other Shearman & Sterling personnel? 

5 

6 


7 to New York the way you did in the process of this under- 


A No. 
Q Did Mr. Murphy fly back and forth from Geneva 
8 | writing? 


9 A Yes, he did. He made a number of trips during 
10 | the summer. +a 
11 | Q So sometimes he was in New York and sometimes 
12 | he was in cneva? 
13 | A That would be correct. 
14 ( Was he invited to any executive committee meet~ 
15 | ings during the summer of 1969? 
16 A None that I was present at. 
17 Well, I-- 
18 | Q Other than the one you testified to. 
19 A I testified to one. 
20 Q Did you have any meetings with Mr. Murphy in 


21 | New York during the summer of 1969 about any matters at 


22 all? 

23 | MR. SCHWARTZ: Other than he's testified to? 
24 | Q Other than what you've testified to. 

25 | A I remember being with Mr. Murphy once in New 
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York and this was, I think, just the day before the 
offering. 

Q Did you discuss the offering with himys 

A We discussed a sticker that was--became necessary 
to attach to the prospectus. 

Q What was that sticker? 

A You've got the prospectus. I can't remember 
what it is now. | 

Q Who said that the sticker had to be attached? 

A ; I-- 

THE WITNESS: Can I see a copy of the 
prospectus? 
MR. SCHWARTZ: Yes. 

A Yes, I remember this now. The SEC had issued an . 
order or orders in connection with give-ups in prior years 
by a company which was then a subsidiary of IOS and they 
were threatening to call Cowett and some of the other 
senior IOS officers to testify before the SEC an¢ his 
occurred, I think, just the day before the offering and 
we felt that this had been publicized in the press and 
that it was something that sh ould be disclosed in the 
prospectus and Murphy and I discussed this in New York. 
and he had a discussion with the Willkie, Farr firm and 


it was decided to sticker the prospectus and it was 
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Coleman 81 
stickered. 
Q Do you have that sticker in front of you now? 
A A copy of it. 
Q A copy of it? 
A Yes. 

MR. SILVERMAN: May we have that marked, 
please? 

MR. SCHWARTZ: The sticker is part of a 
larger document, which I believe has some handwritten 
notes on it. 

MR. SILVERMAN: Let's just mark the first 


sheet. 


Can we separate the first sheet? I don't 


want to see your notes, 
MR. SCHWARTZ: This is my personal copy. 
MR. SILVERMAN: All right, we will get it 
photostated. 
MR. SCHWARTZ: You must have one. 
MR. SILVERMAN: I don't have that sticker. 
THE WITNESS: The sticker was on ali copies 


* 


of the final prospectus. 


BY MR. SILVERMAN? 


| 


Q Was the sticker prepared in New York?. 


A The language was drafted in New York. 
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And was the printing done in New York? see : 


ow 


No. 


But it was typed in New York? 


> o F DO 


I don't remember whether it was typed in New 


York or whether it was telephoned to Geneva. I suspect 


— 


it was telephoned to Geneva, because it was just the night 


before the offering, as I remember. 


MR. SILVERMAN: 1 hand to the reporter one 

sheet of paper marked "Supplement to Prospectus," 

and ask that it be marked Coleman Derosition Exhibit 

1 for identification. 
(Sheet of paper mar*ed "Supplement 
to Prospectus," marxed Coleman 
Deposition Exhibit 1 for identi- 
fication, as of this date.) 

BY MR. SILVERMAN : 
Q pid you communicate with anybody else about 


the sticker? 


AB The only person I remember the® was communicated 


with was somebody at Willkie, Farr, probably Mr. Conwill. 


Q Did you communicate with Mr. Conwill? 

x No, Murphy talked to him on the telephone. 

Q In your presence? 

A I vhink I was there--yes, I was present, I think. 


Sure I was. 
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Q Do you know what they were discussing? 

A They were discussing what the language of the 
sticker should be and what Mr. Conwill's opinion was on the 
importance or lack of importance of the action which the 
SEC proposed to take. 

Q Do you recall what Mr. Conwill stated about the 
importance or lack of importe»s > of that action? 

x I didn't--I wasn't on the telephone, but Murphy 
reported to me afterwards that Conwill said that he 
thought that che give-up practices which were the sub- 
stance matter of the sticker were perfectly legal at the 
time that they were carried on and that even if they were 
found to be not legal, that there would be no material 
harm to I0S. 

Q pid Mr. Murphy concur in that opinion? 

A I think he took Conwill's word for it. I don't 
think he had any basis for concurring? 

Q Is it fair to suy that at the conclusion of the 
telephone conversation between Mr. Murphy and Mr. Conwill, 
the language that appears on Coleman Deposition Exhibit 1 
was formulated and agreed upon? 

BR Yes, I believe that's true. 

Q Then it is also your belief that that statement 


which appears on Exhibit 1 was then transmitted in some 
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way to Geneve? 


A Yes, and I would suggest it was by telephone, 
because of the time element. 

Q You say that one act that underwriters take in 
connection with the public offering is to question the 
officers of the issue; is th-t correct? 

A Yes. 

Q Was that done in the I0S offering? 

A Yes, it was. 

Q Did you participate in the questioning of 105 
officers? 

A I participated in certain phases of it. 

Q Was one such phase the breakfast meeting with 
Mr. Cowett that you've discussed? 

oe No, that was not an investigation of the comp ny. 
That was discussing--I testified to that a dozen times. 
That had nothing to do with the investigation. 

Q You. didn't discuss IOS and its operations with 
Mr. Cowett at that meeting; is that correct? 

PY At that meeting, that's correct. 

Q Was there a subsequent meeting in which you 
discussed with any personnel of ros, I0S' operations? 

A Yes, there were many meetings in Geneva. 


Q With whom did you discuss ros' operations? 
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September 29, 1969 


Mr. George P. Bischof 

Smith Barney & Co., Inc. bee is ) 
1345 Avenue of the Awericas 2 Le 
New York, New York 10019 


Dear George: Re: 1.0.S., Ltd. 

I enclose a proof (September 29) of Closing 
Memorandum. If you should have any suggestions in regard 
to this, I wculd appreciate receiving them as soon as 
possible. 

Sincerely yours, 


GM=-PM:ad 
Enclosure 
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September 29, 1969 


/ 
if 


Mr. Clarke C. Ambrose 

Drexel Harriman Ripley Incorporated 
60 Broad Street 

New York, New York 10004 


Re: T.O.86 Ltd. 
Dear Clarke: 
I enclose three copies of a proof (September 29) 
of Closing Memorandum. I would appreciate getting any com- 


ments that you or others may have on this proof. 


Sincerely yours, 


GM-PMi:ad 
Enclosures 
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September 29, 1969 


Ronald c, Erown, Esq. 
Blake, Cassels ¢ Graydon 
25 King Street, West 
Toronto 1, Ontario, 


N. 


Canada 


Re: I.0.S., Ltd, 
aA 
Dear Mr, Brown: 


I enclose a proof (September 29) of Closing 
Memorandun. f would appreciate getting any thoughts that 
you say have on it after you have had a chance to look 


it over. yoy vill notice that the proof assunes that 
you will be at tho Cc‘ 2sing in tondon which I had not 
Cleared vith You but vhich I an inclined to think would 
be advisable, 


Sincerely yours, 


GM=-PM:ad 
Enclosure 
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September 29, 196 


Gilbert S. Bennett, Esc. 
Zimnrerman & Winters 
199 Bay Strect 
Toronto 1, Cntario, Canada 
Re: 1£.9.8., Ltd. 
Dear Nr. Bennett: 


I Bnclose a proof (September 29) of Closing 


_Memoranéum. I would appreciate gettine any thoughts that 


you may have on it after you have had a chance to look 
it over. You will notice that the proof assumes that 
you will be at the closing in London which I had not 
‘Gleared with you but which I am inclined to think would 
be advisable. 


Sincerely yours, 


GM-PM:ad 
Enclosure 
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Septemher 29, 1969 


Mr. Hugh Sassoon 
Guinness Mahon & Co. Ltd. 
3 Gracechurch Street 
London £.C. 3, England 


Res £.0.8., Ltda. 
Dear Hugh: 

I enclose a proof (September 29) of Closing 
Memorandum. If you should have any suggestions in regard 
to this, I would appreciate receiving them as soon as 
possible. 


Sincerely yours, 


GM+PMAsad 
Enclosure - 
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September 29, 1969 


Gilson Grav, III, Esa. 
Willi, Samuel & Co. Limited 
106 Yood Street 

London, E. C. 2, England 


Dear Gilscn: Res 1.0.8S., Ltd. 


I enclose a proof (September 29) of Closing 
Memorancum. If you should have any suggestions in regard 
to this, 1 would anprcciate receivina them as soon as 
possible. 


* Sincerely yours, 


GM-PM:ad 
Enclosure 
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September 29, 1969 


Mr. Kenneth Martin 
The Royal Bank of Canada Trust Corporation 
Linited 
Brewers lIall : 
Ridermanbury Square 
London E. C.2, England 


Re: 1.0.S., Ltd. 
Dear Mr. Martin: 

I enclose a proof (September 29) of Closing 
Memorandum. If you should have any thoughts or suggestions 
in regara to this, I would appreciate your letting me know 
as soon as possible. 

Very truly yours, 


GM-Pi:ad 
Enclosure 


September 29, 1969 


The Pank of New York 
147, Leadenhall Street 
London E.C.3, England 
Re: Ts0:.Se% Ltd. 

Attention: ‘Mr. De Pinna and Mr. Stubbs 
Gentlemen: 

I enclose a proof (September 29) of the Closing . 
Memorandun. If you should have any thoughts in regard to ; 


4t, X would appreciate receiving then as soon as possible. 


Very truly yours, 


GM-PM:ead : : 
Enclosure 
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September 29, 1969 


Robin Froadley, Lsa. 
Allen & Overy 

9-12, Cheapside 
London [EC 2, England 


Re: 1.0.8., Ltd. 
Dear Mr. Broadley: 
I enclose a proof (September 29) of Closing 
Memorandum. If you should have any thoughts in regard to 


it, I would appreciate recciving them as soon as possible. 


Very truly yours, 


GM=-PM:ad 
Enclosure 
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September 29, 1969 


Thomas R. Nangle, Esa. 
r.0.8., Ltd. 

119 Rue de Lausanne (6th f1.) 
Geneva, Switzerland 


Dear Tom: Re: 1.0.S., Ltd. 


I enclose three covies of a proof (Sentember 29) 
of Closing “Memorandum, I am also sending copies to 
Fen Beaugrana. I would arnreciate aettine your thoughts 
on this proof as soon as reasonably possible. I sucaqest 
that you go over it carefully with Reaugranid. 


Sincerely yours, 


GCM-PrM:ad 
Enclosure 
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September 29, 1969 


Mr. Kenneth Leaugrand 
T.0.8 ~ Ltd. 

119 Rue de Lausanne 
Geneva, Switzerland 


Ber. 2.0.8., tea. 
Dear Fen: 
I enclose three copies of a proof (September 29) 
‘ Ef Closing Memorandum. I would appreciate getting anv 
thoughts which you or others may have in reqard to this 
~—-proof. I am of course sending copies to Ray Merritt. 


Sincerely yours, 


GM~PM:ad 
Enclosures 
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September 29, 1969 


Thomas R. Nangle, Esq. 
* ZI.0.8., Ltd. 
119 Rue de Lausanne (6th fl.) 
Geneva, Switzerland - 


Dear Ton: ‘Re: | T.0.S., Ltd. 


I enclose three copies of a proof (September 29) 
of Closing Memorandum. I am also sending copies to 
Ken Beaugrand. I would appreciate getting your thoughts 
on this proof as soon as reasonably possible. I suggest 
that you go over it carefully with Beaugrand. 


Sincerely yours, 


ar dan 
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DATE 
9/29 


9/30 


10/1 


10/2 


10/3 


10/6 


° 10/7 


10/8 


10/9 


10/10 


PLACE 


New York 
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TIME 


9° 


10 


“> of9 


ACTIVITIES 


14 Letters distributing 
proof of IOS Closing Memo 
Telephone conversations 


.' with Gray in London, Merritt, 


Ambrose, SEC, Brown in 
Toronto 


Telephone conversations. 
with Nangle (Geneva), 
Voran (Geneva), Bischof 


Telephone Conversations 

with Ambrose, Nangle (Geneva) 
Bischof 
Conference wii:h Ambrose and 
Browning 


Telephone conversations 
with Rubenfeld, Nangle, 
Voran in Geneva 
Conference at DHR 


‘““Welephone conversations with 


’ Bischof, Nangle (Geneva), 


Merritt, Haft, Printer, 
Howe (Toronto), John Stone 
in Toron.o 


Telephone conversations with 
Nangle (Geneva), Ambrose, 
Sonne - (London), Brown 
(Toronto), Merritt 


Telephone conversations 

with Voran, Merritt, Bennett, 
Nangle, 

Conference with Voran 


Telephone conversations 

with Ambrose, Voran, 
Bischof, Nangle, Berry (N.¥Y.) 
John Stone 

Conference with Voran 


Telephone conversations with 
Bank of New York (London) 
Johnstone - (Nassau), 

Joyce ( Geneva) 


Telephone conversations with 
Browning, Joyce, Ambrose 
and John Stone 
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Document 56 of Appendix Il to Plaintiff's Memorandum of 


Law in Opposition to Defendants’ Motions 
2871158 /U9y a 
8581465-1 G2 Oe 
DREXEL 2 PARIS 
G00 AFTER"OO™ SIRS 
OCTOBER 14, 1949 


REFERRING TO YON? TELEY OF THIS MOONING, WE ACE GIVING 


“YOU HERETO EMCLOSED THE PAYMENT INSTRUCTIONS FO® 1,0.S.LTO - 


ISSUE, 


PAYMENT FOR COMMON SHAQES OF 1.9,.S,LTD POCHASED BY YOU 

FROM MOEXEL HADPINAN OPPLEY , ENCORPARATED © COMFIONATION 

HO SY¥IYSKSY 1325) SHOULD BE MADE IN 

UIITED STATES DOLLARS BY TSAR HOYOS OM OCTOSER 14, 1969 TO 
NOFYEL HADO|MAN OPOLEY, INCAPPIRATED ~1,0,S,LTO RETAIL 

ACCO'INT AT THE SeUK OF MEW YOPK, 147 LEADEMHALL STREET, 

Loo Fe, 2 ENGLAND, 

SUCH PAYMERT SHOULD BE MEDE BY INSTOUCTING YOUR NEW YOOK 
CORPESPONDERT TO “MAKE PAYMENT IM MEW YOSK CLESQING HOUSE FUNDS 
BY 1, Nn HOURS MEW YOPK TIME OM NETOSES 14, 1969 TO THE BANK OF 
MEV YORK , STH FLOOP ZqHPTEN STREET, NEY YORK, NEW YORK 19215 
CATTEMTIONEH® DENKIS COUPAY, PIE THE ACCOUNT OF THE BANK 

OF HEW YORK , LOMOIN. NCEKEL HARDIMAN PLPLEY, INCIPPARATED. 
L.O.S.LTN RETAIL RCCIUNT YE IMSTOURTION 7) YOUR NEW YORK 
CAPOESPOUNENT SHOULD STATE AS FOLLOWS? | 

TEDLEASE PAY AT 12 PRIQS TO 1,H5 WINS OM OLTORER 14, 1989 IN 
HEY YOPK CLEARING HOSE FUNDS THE AMIUNT OF DALLES, 19,RRR ,,, 
TO THE BAK OF MEW YORK LOMDO™ . NPEYEL HARCIMAN PIPLEY. 
INCOOPOPATED 1,9.S,LTO RETAIL ACCOUNT PLEASE SPECTEY IN YOUR 
PAYMENT ADVICE [TO THE BANK OF MEW YORK THAT C [MSERT YOUR NAME 
AND THE COMELPNATION "0) 1S MAKING THE PAYMENT.*?* 


DREXEL HARRIMAN RIPLEY 


PLEASE NOTE THAT PAYMEMT IS DUE TODAY IN PEW YORK, 


% 
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MREYEL Z PARISMZ4SHA 
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Law in Opposition to Defendants’ Motions _ 
287 1158 | /Q9Q/ 
8581465-1 62 De 
DREXEL 2 PARIS 


——_—_ 


GOD AFTER"OCN SIRS 
OCTOBER 14, 1349 ‘ 
! r 
EFERRING TO YONe TELEX OF THIS MOQNING, WE ACE GIVING ; 
EN WERCTO ENCLOSED THE PAYMENT ERSTRUCTIONS FOR 1.0.5 10 
ISSUE, 


you 
ENT FOP COMMON SHAQES OF 1.9... TD PHOCHRSED BY 
OT ake Wgop tran OYPLEY , INCORPORATED © COMFIQNATION 

1) STF}XSKSY 1325) SHOULD BE MADE IN 

Serres anita ADLLABS BY SAN HOYOS OM OCTOSER 14, 1969 TO 
NOFYEL HAPO [MAN OTPLEY, INCAPPARATED -1,0,S.LTD RETAIL 

aCCOIST RT THE SARK OF NEW YOPK, 147 LEADEMMALL STSEET, 

nay €.0, 2 ENGLAND, 

such PATIEST sent BE MEDE BY IMSTOUCTING YOUR NEW YORK 
CORRESPONNENT 1 MAKE PAYMENT IN MEW YOOK CLESQING HOUSE FUNDS 
BY TRANNY HOURS WEW YORK TIME ON NCTOSES 14, 1969 TO THE BANK OF 
Hey york STH FLONR ZORRIEN STCEET, NEY VARK, NEN YORK 10215 
CATTENTIONSHG DENNIS CONCAD, FIP THE ACCOUNT OF THE BANK 
OF MEW YORK , Logg. APExFL HARPIMAY PIPLEY, JNCORPIRATED- 
L.O.S,LTO RETAIL ACCOUNT YON IMSTOUCTION 12 YOUR MEW YORK 
APOFSPANNENT SHOULD STATE AS FOLLOWS: 
SS PLEASE rat no pajge TO 1h,24 HINRS AN OLTORER 14, 1989 IM 
WEY YOPK CLEARING HOIISE FUNDS THE AMOUNT OF DOLLEPS,,TRMRD ose 
TO THE BANK OF NEW YORK LONOQY ~ OPEYEL HARRIMAN PIPLEY4 
HMCORPOPATEN 1,9,S,LTD RETAIL ACCOUMT PLESSE SPECIFY IN YOUR 


PAYMENT ADVICE TO THE BANK OF NEW YORK THAT ( INSERT YOUR MAME 


AND THE COMFIPNATION U0) 1S MAKING THE PAYMENT.*** 
DREXEL HAQRIMAN RIPLEY 


PLEASE NOTE THAT PAYMEMT 1S OVE TODAY IN WEY YORK, 


& 
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A Regular Meeting of the Executive Committee was held this day” 
at 11:00 A.M. in the New York Office. 


There were present: 


and Kelley. Mr. 


2234 “3S 
Law in Opposition to Defendarts’ Mctions 
D REXEL HARRIMAN RIPLEY, INCORPORATED 
Executive Committe> 


Minuies of Regular Meet ag 


September 10, 1969 


Messrs. Berry, Coleman, Lloyd, Bell, Cheston 
Parker attended as Secretary. 
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Mr. Parker then reported that Mr. Caliri needed to establish bank 

accounts with the Bank of New York in connection with the I.0.S., Ltd. 

underwriting. Adoption of the form of resolution provided by the Bank 

would enable him to set up the necessaéry accounts. After discussion 

of who should be authorized signers on such accounts, upon motion duly 

seconded, it was 


RESOLVED: 


1. That The Bank of New York (herein called the "Bank"), 
be and hereby is designated a depositary of the Corporation and 
authorized to receive for deposit to the credit of this Corporation, 
or for collection for the account of this Corporation, checks, drafts, 
notes or other instruments for the payment of money (which shall 
be deemed to have been unqualifiedly endorsed by this Corporation 
wh-ther or not actually so endorsed). 


: 2. That any one of the following: William E. S. Browning, 
Ralph M. Caliri, Christian R. Sonne, John G. Rich, Leonard V. 
Santivasi, Harold W. McCrone, Jr., and J. B. Riggs Parker, be 
and hereby are authorized, from time to time, for and on behalf 
of this Corporation to make and sign checks, drafts or other orders 
with respect to any funds at any time to the credit of this Corpora- 
tion with the Bank and against any accounts of this Corporation 
arp maintained at any time with the Bank, and that the Bank be and 
; _ hereby is authorized to pay and debit the same to any account of © 
this Corporation then maintained with the Bank, without inquiry 
as to the circumstances of their issue or the disposition of their 
proceeds, whether drawn or endorsed to the individual order of, 
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_yuriman Ripley, Incorporated 


* , committee afi _ September 10, 1969 


4 tendered in payment to the individual obligations of, any officer 

» person signing the same, any other officers of this Corporation 

. stherwise, and to receive, as the act of this Corporation, recon- 
ements of accounts when signed by any of the above named officers 
y persons, or their appointees. ; 


3. That any two of the following: William E. Ss. Browning, . 
weigh M. Caliri, Christian R. Sonne, and JohnG. Rich, or any 
~~ 2 of the following: Leonard V. Santivasi, Harold W. McCrone, 
:., and J. B. Riggs Parker, be and hereby are authorized on behalf 
; this Corporation: 


To authorize and request the Bank to purchase, exchange, 
sell, receive, deliver or otherwise deal in or with stocks, 
bonds and other securities for the account of this Corporation; 


To discount with the Bank notes, drafts or other commer- 
cial paper, whether or not negotiable; 


To apply for letters or other forms of credit on any 
terms; ; 


To borrow money and to obtain credit or other accommo- 
dation from the Bank on any terms; 


To pledge, trustee or otherwise create any lien upon 
or security interest in any property of this Corporation 
&s security for any loan, credit or accommodation from 
the Bank; 


To enter into any agreement relating to any genera 
Or specific transaction with the Bank; and in connection 
with any of the foregoing, in the name and on behalf of 
this Corporation to accept, receive, withCraw or waive 
notices, demands, protests, vouchers, papers or property 
and to make, execute and deliver such notes, obligations, 
guarantees, instruments, assignments, receipts, waivers, 
' €€quittances, indemnities or other agreements pertaining 
thereto as the officers or persons acting pursuant to this 
' Quthorization may in their discretion deem advisable. 


eee 


» Drexel Harriman Ripley, Incorporaied 
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Executive Committee -7= September 10, 1969 


4. That the Secretary or Assistant Secretary of this Corpora- 
tion be and hereby is authorized and directed to certify to the Bank 
* the names of the present officers of this Corporation and other persons 
authorized to sign for it, and the offices respectively held by them, 
together with specimens of their signatures, and from time to time 
hereafter, aschanges in such personnel are made, immediately 
to certify such changes to the Bank, and the Bank shall be fully oe 
protected in relying on such certifications and shall be indemnified . 
and held harmless from any claims, demands, expenses, loss or 
damace resulting from or arising out of honoring any signature 
so certified or refusing to honor any signature not so certified. 


5. That the Secretary or an Assistant Secretary of this 
Corporation be and hereby is authorized and directed to certify 
te the Bank that this resolution has been duly adopted, is in full 
force and effect and is in accordance with the provision of the 
charter and by-laws of this Corporation. 


6. That any withdrawals of money or other transactions 
heretofore had on behalf of this Corporation with the Bank be and 
hereby are ratified, confirmed and approved, and that the Bank 
be and hereby is authorized to rely upon the authority conferred 
by this resolution until the receipt by it of a certified copy of a 3 
resolution of this Board of Directors revoking or modifying the same. 
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Document 63(a) of Appendix II to Plaintiff’s Memorandum of 2 4 
Law in Opposition to Defendants’ Motions am mia 


.. DREXEL HARRIMAN RIPLEY, INCORPORATED SS at : 


Executive Committee 


Minutes of Regular Meeting 


. 


May 14, 1969 -. 


A Reguiar Mceting of the Executive Committee was held this day at 
11;00 A.M. in the Philadelphia Office. 


There were present: Messrs. Berry, Coleman, Miller, Cluett, L.oyd, 
Bell, Cheston, Guernsey and Kelley. Mr. Parker also attended as Secretary. 


we ee / i 
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Document 63(b) of Appendix II to Plaintiff's Memorandum of ‘ 
_—— _ Law in Opposition to Defendants’ Motions 


ee - 


Messrs. Browning and Sonne made a presentation relating to the proposed 
underwriting of IL.O.S., Ltd. (S.A.). 


There being no further business, the meeting adjourned. 


UY, 


i 
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Attachment: 


| ? 
Commitment Committee Report - 5/9/63 & ‘ 
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DREXEL HARRIMAN RIPLEY, INCORPORATED 


Executive Committee 


Minutes of Reqular Meeting 


August 27, 1969 


: A Regular Meeting of the Exr-:utive Committee was held this day at 
11: " A.M. in the Philadelphia Office. 


There were present: Messrs. Miller, Cluett, Lloyd, Morehouse, Cheston | 
and Kelley. Mr. Parker attended as Secretary. 


iy | (22an-42 | 


The status of the 1.0.S. underwriting was discussed. 
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Document 63(c) of Appendix II to Plaintiff’s Memorandum of ; a Y 
. oe Law in Opposition to Defendants’ Motions - 
Telex 
Mr. Edward M. Cowett (3 : 
10S Geneva 


Re listing LTD. Toronto and Montreal exchanges, 1 cuote Drexel Harriman 
via Grayson Murphy. “Love to help you but ----------- . Therefore listing 
will take place Monday December 29th. For publicity purposes it would be 
helpful if someone like yourself or James Roosevelt could be on the floor 
of the exchange that morning. However, if no one is available from Geneva 
I will ask Ira Weinstein to come up. Please let me know. 


4 


Regards. 


Murray Howe. 
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‘ Document 64 of Appendix II to Plaintiff’s Memorandum 4 
| of Law in Opposition to Defendants’ Motions ral 
Drexel, Harriman, Ripley, Incorporated 
60 Broad Street 
New York, N. Y. 10004 


Dear Sirs: 

Duri:ig our investigatory work carried out in connection 
with your proposed public offering of shares of common stock 
of 1.0.S. Ltd. we had occasion to refer to the working papers of 
Arthur Andersen & Co. supporting their examination of 1.0.S. Ltd. 
for the year ended December 31, .1968. Our reference to these papers 
was solely to obtain information concerning the company's operations 
and its accounting practices. Only incidentally did we take notice 
of the audit procedures followed by Arthur Andersen & Co. in the 
course of their examination. Certain questions which related to 
the audit procedures, however, were raised by us and were discussed 


with Arthur Andersen & Co. 


We did not attempt, nor would we have agreed to attempt 
to review the Andersen working papers to provide orenranes that 
Andersen's examination could be relied upon. An audit involves a 
great deal of judgment, a background knowledge of the company's 
operations, internal procedures and controls and its personnel; it 
cannot be l_-oked at or criticized in segments because of the 
unavoidable and necessary interrelationship between segments. 
Additionally, an audit involves intangible standards of independence 
and of field work, such as training and supervision of personnel, 


etc., which cannot be evaluated by reference to working papers. 


Nevertheless, we understand that our discussions with you 
raised some questions as to the reasonableness of your relying on 
the authority of Arthur Andersen & Co. as experts in giving their 


report. 
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Please be advised that neither the auditing matters to 
which the questions related nor anything else came to our attention 
during the course of our reference to the working papers that would 
cause us to believe that he examination of the financial statements 
of 1.0.8. Ltd. at December 31, 1968 by Arthur Andersen & Co. was 
not made in accordance with generally accepted auditing standards 
or would give you any reason not to rely on such, examination. 

This letter relates only to auditing matters and reference is made 

to our letter to you dated September , 1969 that sets forth our 
view that it appears that the credits to retained earnings shown 

in the ccnsolidated financial statements of 1.0.S. in 1968 ($ ) 
and 1969 ($ ) should be included in the net income in accordance 


with generally accepted accounting principles as that term is 


understood in the United States. 
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Document 69(b) of Appendix II to Plaintiff’s Memorandum 
of Law in Opposition to Defendants’ Motions : 


Septerber 17, 1970 


Allien S. Nestoff, Esq. 

Asscciate cirector 

Divisicn of Corvorate Retulation 
Securitics ana Lacuanve Conuission 
Washincton, D.C. 20543 


TOW. (23 6%6 Se 9 be SOs 


Dear Mr. Mostoffs: 
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Members of the ICS lecal stuff have reviewed the 
files of the erp aad we have odtaincd the foliowing 
information. fa ef this date, 2 continuiny in densn review 
of the S2ics 4s cohen made end it is coneetvable that certain 
edditions may be mace to the folicvins list. Shneuld we 


= 
— 
« 


receive amy additional infornattecna fron Ios, we will, of 
éourse, imnediately ferward 1t co you for your reyieu. 


The followins c 
knowledze 211 tre United 
last catesory rentioned 29 


2 to the best of our present 
tates citizens falling within the 
orv2: 


ts 
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Allen S. Nostoff, tsq. . . _~2- . September 17, 1979 


1. Allaa FP. Cenwzl11l 200 sharss 
481 Cariton Read. 
Wyckoff, tau Jersc7 


Mr. Conwill, a member cf the law firm of Willkie 
Farr & Gali:: WALL» United Etates Counsel to IOS, 15 a rerser 
of the bearcs cof cirsctors of Tne Fund of Funis, Limited 
IOS Crowth Func, Limited end Investors Overseas Services” 
Henagement Linited. i 
2. J. Clarence Davies, Jr. 1,909 shares 
331 iiadisoen Avenue 
New Yorx, itew York 


Mr. Devies is a director of Investment Properties 
er Limited, a closed-end cevpany y aickees tz Ics 
affilicsces 


ob? 40", 6 © ° . 


e-t 


3. Eric Drew 1,426 shares 
2190C Masonic Suilcinz 
13 Shiba-S2 ac-Cno 
Ninato—cxu Tokyo 195 
T “= 
ww Opus ‘ 5 ie Oey $8 1 
Mr. Drew 1s associated with Investors Plaaning 
Corporation. 


4, Arthur A. Peder — 1,000 sheres 
25 West S$ist brie ape f 


New Yorn, New York 


Mr. Feder, at the tire of the public offerir: was 
@ nmnember of the firm of Willie Fars & GniSernes and en orficer 
and director ef os of the real estate subsidisrics of 
ios. erly in 1970, cir. Fecer resigned as ie memoer of the law 
be band Ps accepted she position of inceutive Vice Fresicent 
and Gencr2l Counsel of I0S Real Catate Holdings Licitec. 


§. Jonn "Tex" MeCrary 1,090 sheres 
Intertel Lirited 
“ 161 East 61st Street 
New Yoriz, Kew Yori 


Mr. McCrary, at various tiices, has served as i... 
An2cpendent consultant, om public relations matters, to tne 
IOS group of co=pantes. 


“ 


e 


“Ste 
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Aliasn 3. Mostoff, <sq. -3- Septeaber 17, 1970 


6. Raynon’d ¥. Merritt, Esq. 1,490 shares 
Q4S East 20th Ecreet 
liew York, iica York - ’ 


Hr. Marritt, a member of the fins of Willkie Farr 
I Gallesner, is present ly 2 dizrector of re .Bc¢ Ltda. At tne 
time of the puclic offeriny Mr. Merrits wa. an offfcsr or 


col 


directcr of various consanies in the I3S croup. 


7. Neareld Rosen 509 sheres 
‘ 436 South rourtn Straet 
Louisville, sentucky 


Mr. Rosen is a director of Investors Deveteorent 
Corporation, part of the IQS real ostate croup of companies. 


8. Georv;e A. von Peterfty 31,009 chares 
6 Coolicre Road ; : 
Camoricge, Massachusetts - ’ 
At the time of the public of “ering Nr. von Ps 
wad & ¢iracter of 1.0.5.3; Lid. Usa no .cnger cccupies t 
position. 


terff 
hes 


9. Whison VW. ayat 1,609 shares 


t 

Wyatt Graften £ £2 

Raricn Es zayac 
ens 


Mr. Wyatt, a semd 
& Slocs, a law f’ra enicr 
43 a Girector of 2.9.06, 
Fund ef Funds, Liaited and 
Recent Fund Linited. : 


f the firn of Yyatt Grafton 
rises aets as Counsel to ICS, 
3 well ac @ director of Tha 
Growth Fund, Linited ead IOs 


eae 


As I inéfeated {n our telephone conversation, I0S 
4s {n the process of gatheriny the inforcation you have 
requcsted in rerard to all Ansricans wio purchasec at the 
time of the pudltc offerins. 


AS Besser a3 that information 143 available, we will 
forward it to you. Tf:. the interia, if we ean be of any 
further ass iasuuae, please fecl free to contacts the uncer- 
signec. 


Very truly yours, - 


dJSD:er John S. D'Alironte 


i 


eo TT  s 
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Document 69(e) of Appendix II to Plaintiff's 
Memorandum of Law in Opposition 

to Defendants’ Motions 


December 15, 1970 


pert 
Allan S. Mostoff, Esq. ) 5 aneil é, 
Associate Director te AC 
Division of Corporate Regulation . eu ae 
“ Securities and kxchange Commission PAY” bare, aN 
Wask gton, D.C. 20544 a wep 
a t° LA, ‘ 
Re: 1.0.8., Ltd. | uy 


Dear Mr. Kostoff: 


This letter is in response to your letter of 
Septemuer 25, 1370 in which you reiterated your request for 
information relating to Americans known to have purchased 
common siuares of I.0.5., Ltd. upon the public offering in 
September 1969. Annexed hereto ere: 


(a) xhibit A, listing approximately 360 Americans 
known to have ;urBhased common shares. This Exhivit, based 
upon information provided by our client, reflects the nanes 
of the Judivicuals involved, their last known addresses, the 

mS numver of shares acquired vy each and the relationship each 
individual uad with one or more companies in the I0S Group 
at the time of the public offering. 


As we stated in our letter of July 29, 1370, since 
tne public offering a nurber of these purchasers have undoubted - 
ly disposed of their holdings. Purthermore, 4 number of then 
have terminated their association with the IOS Group. 


(vo) Exhibit Bb, comprising 4 list, based upon infor- 
mation provided by .ontreal Trust Company, the transfer agent 
for 1.0.S., Ltd., setting forth, as of September 30, 1970, the 
names, addresses and number of shares owned by each of those 
siarenolders residing in the United States. As we have pointed 


cut in prior correspondence, 4t io likely that many holders of 10S 


Allan 8. 


Mes torr, Esq. 


ecommon stock have their istumeteon FEET y bearer 

shores, Thus, Exhibit B only relates to those Ameriéans 

who are liste. on the records of the transfer, sgents 2. * 
Ba Ba Biss Wad, “Hohe : 

Tm our letter to you of ‘September 17, 1970, we 
enumerated certain American individuals having @ & continuing 
business o¢ professional relationship with I0S whe also pur- 
chasec common sharec. Our client has advised us that the 
information provided in that letter in woiatios _ ee Eric 
vrew requires eorrection. ig 


, Ke. Drew was @e:cribed in our letter ‘an kalie 
acsociated with Investors Planning Corperatien. tiy, 
however, at the time of the offer ie 
that association and as of Nay 22, ‘Walls tine 
employee of Piedmont International Limited.” Piedmon® Tnter- 
national Limited had acquired the eR eY Ee of 
Investors Planning Corporation —_ "a Se4 Ltd 9 


‘Our client has also advised” ‘us thas-or a additions 
Siould be made to that letter and thes@ are set. Sorte 
Thus far our client has been unable te cc 
torily identify two acquirers of commos shares. These tvo, 
“Paul Borresen and Fre. Britomart" apparently acquired 125 
common shares as co-owners. At the tine of their acquisition 
they listed their address as: 0«o/o ware, 1680 Rocas Bivd., 
4 Manila, Phillipines. real 


embers of the IOS legal staff are pee So their 
efforts to avcertain the relationship of these two individuals 
to I0S. As soon as this information is available, we snall 
forward it to you. 


It should be noted that all common shares acquired 
by the individuals set forth in my letter Of September 17, 
ixhibit A and Exiibit C (as well as Paul Borresen and 
firs. Britomart) acquired shares which were distributed in the 
Secondary Offering matiaged by Investors Overseas Bank Linited, 
a Banamiar bank. None of these individuals was permitted to 
euvseribe for shares offered by the underwriting syndicates 
in Canada or Europe. All subscriptions in this secondary 


Allan 8. Mostoff, Esq. 


ay % 


offering were eontvoizes “i and handled through ‘the Faotiities 
of Tavesvars Overseas Bank. sels bet 

We believe that the et che material is ‘an sompli- . 
ance with your various requests. If we can be of any further 
assistance in regard to this matter, ee feel free to con- 
tact the undersigned. 


Very des segs 


John S. D'Alimonte 
JSD:de : Pa Rit 8 7 hatete 
Enclosures : pet 
AIR MAIL 


BCC: Calvin H. Cobb, Esq. 
Jay FP. Leary, Es 5q. 
Raymond WwW. Merritt, Esq. 
Bruno Ledere,, Esq. 
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“ Document 69(f) of Appendix II to Plaintiff's Memorandum exnInst a & 
of peck aan tisain to Defendants’ Motions 


f*- 


1. Robert Sutner 1000 shares 
460 Park Avenue 
New York, N.Y. 


f, 


Mr. Sutner was at the time of the offering and still 
is a director of oe Oe Ltd. and certain of its subsidiaries. 
In addition, Mr. Sutner is the Chairman, Chief Executive 
Officer and sole stockholder of SAJA Associates Ltd. ("SAJA"). 


The activities of SAJA are discussed helow. Prior to his 


association with SAJA, Mr. Sutner was President of Investors 


Planning Corporation. 


2. Morton I. Schiowitz 1000 shares 
460 Park Avenue 
New York, N.Y. ee 


At the time of the offering Mr. Schiowitz was an 
officer and/or director o® various companies in the IOS Group. 
In addition, he was a dir <or, president and sole stockholder of 
Ampersand Business Consul..nts, Inc. ("Ampersand"). The 
activities of Ampersand are discussed below. Prior to his 
_ association with Ampersand, Mr. Schiowitz was 1 senior 


executive of various companies in the IOS Group. 


3. Raymond Grant 1000 shares 
444 Madison Avenue 
New York, N.Y. 


Mr. Grant was, at the time of the offering, the 
President and an executive employee of SAJA. Prior to that, 


Mr. Grant had been an officer of Investors Planning, Corporation. 
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‘ &. Hyman Feld ' 3000 shares 
r 315 Castle Drive 
Englewood Cliffs, N.J. ° 


At the time of the offering, Mr. Feld was an execu- 
tive employce of Ampersand. Prior to that, Mr. Feld had been 


an executive of Investors Continental Services. 


5. Howard Bersch 600 shares 
460 Park Avenue 
New York, N.Y. 


Mr. Bersch was, at the time of the offering, the 
Secretary and an executive employee of SAJA. 
6. Philip Gordis 1000 shares 


460 Park Avenue 
New York, N.Y. 


‘ 

. Mr. Gordis, at the time of the offering was an 
executive employee Ampersand and was an officer or director 
of certain companies in the IOS Group.. 

7. David Elliner | 600 shares 

460 Park Avenue 

New York, N.Y. 

At the time of the offering, Mr. Ellner was an 

executive employee of Ampersand. Prior t- that time, 
Mr. Ellner had been an employee of the IOS Group. 
8. Christine Cullen 140 shares 

460 Park Avenue 

New York, N.Y. 

o Miss Cullen was, at the time of the offcring, 


employed by SAJA as Mr. Sutnes's executive secretary. 
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9. Simme Arthur 4OO shares 


460 Park Avenuc 
New York, N.Y. 
Miss Arthur was employed by Ampersand as 
Mr. Schiowitz' executive secretary at the time of the 
offcring. 
10. Carol Breidenstein 91 shares 
13,rue de Versoix 


01 Ferney-Voltaire 
France 


. 


At the time of the offering, Miss Breidenstein was 
employed by Ampersand as Mr. Ellner's executive secretary. 
11. Julie Crews 159 shares 

39 Avenue General Guisan 
1009 Pully 
Geneva, Switzerland 

Miss Crews was at the time of the public offering, 
working as a file time research analyst for the benefit of the 
various funds in the IOS Group. She had functioned in this 
capacity for some time prior to and after the offering. She 
apparently was an emyr?oyee of Emmanuel Deetjen & Co. assigned 
to this activity. 

12. Gilbert Konowitz 270 shares 


460 Park Avenue 
New York, N.Y. 


At the time of the public offcring Mr. Konowitz 


was an independent purchasing consultant engaged by Ios. 


Se aS an, 


Until September 1969, Mr. Konowitz had been an employce of 


IOS working in Geneva, Switzerland. . 


~ 
° 


13. Claire Pipolo 150 shares 
460 Park Avenue 
New York, N.Y. 
At the time of the public offering Miss Pipolo 


was employed by SAJA as Mr. Grant's executive secretary. 


SAJA Associates Ltd. is a New York corporation 
all of the outstanding shares of which are owned by Mr. Robert 
Sutner. SAJA was a business and management consulting firm 


and was frequently engaged by IOS, its principal client. 


Ampersand Business Consultants, a corporation wholly- 
owned by Morton I. Schiowitz, was a business and management 


consulting firm frequently engaged by IOS, its principal 


client. 
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Document 69(g) of Appendix II to Plaintiff’s Memorandum 
of Law in Opposition to Defendants’ Motions 


July 29, 1970 


Ey, fllan S. Vasterr 
Associrztes Director 
Mivistion «af Corrorate Teculaticn 
fecuritias and Exehans-e Commission 
Washinrton, D.C. 20549 


Rat 0.8, te%. she? Ie 
Yenr “412 Ne, 10-7595 (c7 1272.3 
Om te TE RE NE NRE NE toe a 


Nenr Fr. Fostefrfs: 


In recent correrromcence with Sevrour Slejnmeu 
of the firm of felenicek & Parell, vcu requested certcin 
Snferzation rein 


holéera of tne 
4 


‘Sine to the nuster of Avartcans wad 2r2 
securities of ES, Yaw Terther recucscted 
thst, {n cornfilir:: such infarration, frerican explcvees 
of INS te senarated Prem cther imerican ecttisens or 


United States cocpanies known te hold er cwn TOS stock. 


Siv renuested thot this firm fore 
WOU. . 
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At the time of the public ¢ffe 


Pk eo tad of 4ts 
& 286°, _ a 
Coxzmon Theres, ICS and the uncereriters vent to creat 
Jenrtas to encure thst ne sales were made to fAreriecons 
other then ersloeveen, ascocic:tes, officers, directors cr 
incivievels havin: 2 continuin~ tusiness or profescston:l 


relationshin with Tes ("208 trerican peracnc"). 


Uren the public offerin: of I Common Shrre-, 
eonrox{natelivy 225 ICP frerican persons uurehssed Shares, 
>. the test knecwled-s ef IC" no sales toa other Arertcens 
were mece, Since that of*ferine, uninuttedly 2 nusber a? 
these aurchacers have Gisnesed of their holdines, In te 
Gition, it in =ossibis that sere af thes incivicuals no 


lonrer are employed by or assoctated with IOS. 
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pr, Alinn S. “ostoff -2= July 30, 1970 


Pe” statis 


Many Cormron Shares of ICS ere held in the 
form.cf berror share warrants, moxine tt imnoscible 
to deterring the ewnershin thereo®, Further tore, 
os to the rec-istered shares, the Trannter Anent, 
Yontresl Trust Cocmrany, raintcains rocerdén enly af 
neres and addresses of holders but not citinenshtp. 
Ye are inferred b: the Tronsfer fvent thet, as of 
June 19, 1976, thety recerds shew 22 indivicuals e¢> 
compcnties, with sdedresces jn the United Strtesu, as 
holfers cf Connon Shares, O° this nurter, 16 are 
fneluced in the nurhor ef T25 frertesn serscns ree 
ferred to avova sho purchssed at the tins of the of- 

° 
ferin:s,. 


The forectoine is, ta the best of our ine 
forration and belie’, accurate in®*ormaticn cencerne 
ing the cormnen shares of 7.92% Ita. we assuae 


e''es 

that “our resuesnt for infor vsticn does not encomptss 
a renuest for cevwrarable information as to tha tree 
ferred shares of 1.5.80, ce, which preferred shares 


have been issued rursuant te the 20S steck ertion 
plen. 


T.0.8%. Nee tectrects? US C6 Aevlse sou 
thet thia fira will reols: te veriocus rejyuests made 
by the Connmissicn for 4aferraticn. 


Therefore, if 2 enn be of ony further ase 
sistzmce in connmecticn with this or cther matters, 
please contect the tneerst¢ned. 


Verzy.--tmuily yours, 


ee 


: > 
John’s, f'Alimonto 


sty 


-~ 
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Excerpt from Document 69(h) of Appendix II to 
Plaintiff’s ‘\iemorandum of Law in Opposition 
to Defendants’ Motions 


RELATIONSHIP 
' NUMBER OF WITH IOS 
NAME & ADDAESS SYARES _—_sIN SEPTEUneR-1069 


Patrick J. Sheehan ; 180 Shs. .- employee 
23 Le Crest de Vaulx . “ 
74 Gaillard, France itd 


——_ 


David L. Sherman ay 160 Shs. 
Villa Ross 
01 Grilly, France . 


employee 


Jack D. Shinnenan 160 Shs. 
Chalet Plein Soleil 
01 Divonne-Les-Bains, France 


empoyee 


Dougal Smith 600 Shs. | 

01 Echenevex, France : ° mapneges 
Michael Spitzer . 
Residence du Parc, Rue de Fossard 
74 Gaillard, France 


120 Shs. employee 


Raymond Stults 200 Shs. employee 
Villa Bellevue : 
O01 Noens, France 


Frank W. Taylor ’ - 135 Shs. employee 
Villa Zisliotto : , 
O01 Villard-Tacon, France 


Taul Tilictss.. . 420 Sks. employee 
- P 6 


1315 East ilebraska Avenue mia 
Peoria, Illinois 61614 


ests ca gn 


Juanita Torres 278 Shs. employee 
.Nocl Torres 200 Shs. 

50 Rue ce Moillebeau 

1202 Geneve, Switzerland 


Jerome Uslearer 800 Shs. employee 
Chemin de la Lose : . 
50 rue de Moillebeau 
_1 Commigny, Vaud. 
Switzerland 


Robert van Lydegraf * 40 Shs. employee 
Villa Pascotti 
Gland, Vaud, Switzerland 


Andre Waks:ran 231 Shs. employee 
c/o J. Waksiran, 2937 Shore Parkway : 
Brooklyn, N.Y. ; 


Edvard T. wWhiteraft | 130 Shs. employee 
Villa Nicole 
Ol Pregnin, France 
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Document 69(j) of 4. 2endix Il to Plaintiff’s Memorandum 
of Law in }». tion to Defendants’ Motions October 1, 1969 


Memorandum for Fises 


Re: 1.0.8. - Clore Forgan, Wu. R. Staats Inc. 


This moraing as part of a telephone conversation with 
‘Bertram Coleman, I heacd about the possible purciiase of some shares 
of comuoa stock of 1.0.S., Ltd. by the Denver office of Glore Forgan, 
Wa. R. Staats Inc. Later I had a visit from Scott Cluett on the . 
same subject. WSC informeat me that a telephone call had come into our 
Syndicate Department yesterday, Tucsday, September 30, 1969, from au 
individual in the Denver office of Clore Forgan who indicated that he 
had a client who wanted 10,000 shares of 1.0.S., of which he had pur- 
chased 2,000 shares from a Canadian firm and was looking to buy 8,000 
mote. This individual wanted to know if DUR could help him find the 
additional 8,000 shares to fill the order, WSC reported that he could 
not help him and suggested that the Glore Forgan representative con- 
sider breaking the trade in view of possibie problems with the S.E.C. 
inasmuch as the shares had not been registered in the U.S. 
; After hearing about this from WSC, I made a telephone call 
to Archie Albright, president of Glore Forgan, and told him what I 
knew of the iransaction, including the fact that the S.E.C. frowned 
vecy much on this type of activity. About an hour and a half later, 
I had a call back from Mr. James H. Lynch, Jr., vice president and 
secretary of Glore Forgan, who said that he had looked into this matter 
and that one of his assistants, Mr. Jacobsun, had talked with the S.E.C. 
about this. Mr. Lynch did not recall with whom Mr. Jacobson had talked. 
He described Mr. Jacobson as formerly with the S.E.C. Mr. Lyuch 
reported that our name was not mentioned to the S.E.C. because he 
saw no point to it and that he had described tiis to the S.E.C. as an 
isolated transaction. The individual at the S.E.C. reportedly said, 
"If you say this is an isolated transaction, all right. But two such 
transactions would not be viewed as being 'isolated'" (or words to that 
effect). 


Mr. Lynch also said that he had spoken with his Denver 
office and the rest of the order had been cancelled. With respect to 
the 2,000 shares purchased for the clicat, Mr. Lynch was going to 
endeavor to induce the purchaser to break the trausaction and said he 
would advise we whether he succeeded. bout fifteen minutes later I 
phoned Mr. Lynch again and asked him if he would care to divulge the 
name of the Canadian firm who sold the securities. The name he gave uc 
was Collier, Norris & Quinlan. 


Clarke Ambrose 


CA:E 
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Document 70(a) of Appendix II to Plaintiff's Memorandum 
of Law in Opposition to Defendants’ Motions 


“ 


Memorandum To: HK, Jr. GAV ie Augusi 29, 1969 
: RAP Jdel, 
TFG qa¥ 
MV SR 
MFB 


Attached is a draft of an all office memorandum stating generally 
the nature of the IOS offering and spelling out the procedures involved. 
It is important that everyone be aware of and follow these procedures 
without exception, in the event that the SEC should ever question us 
in the future. . 


If you have any questions or comments, please Ici me 
know as we are finalizing the provisions of the underwriting agreements. 


George P. Bischof 


' 
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ALL OFFICE MEMORANDUM September 8, 1969 


I@S 
1.0.S., Ltd. (Investors Overseas Services) 


@ Common Shares 


1.0.S., Ltd., the parent of the 1.0.S. group of companies, plans 
to issue new Common Shares through a syndicate managed by 
Drexel Harriman Ripley (lead); Banque Rothschild S.A.; Guinness 
Mahon & Co., Ltd; Hill Samuel & Co. Ltd; Pierson, Heldring & Pierson; and 
Smith, Barney & Co. Incorporated. IOS, an international sales and 
financial service organization, is engaged in the sale and management of 
mutual funds and in banking, life insurance and the sale and management 
of real estate investments and propertics. In terms of sales volume, the 


Company is the largest distributor of mutual funds and related equity in- 


vestment products in the world, Consolidated net income increased from 
$1.7 milli>» in 1964 to $14.4 million in 1968. Unaudited consoldiated net 
income for tie latest twelve months ended June 30, 1969 was $19.4 million. 


The Company attributes its success in large measure to its sales 
organization which now numbe 3 in excess of 13,000 perso . The Company 
employs more than 3,000 executive and administrative personnel to support 
the sales force and to service its more than 800, 000 fund investors, bank 
depositors and insurance policyholders. The Company maintains its prin- 
cipal executive offices in Geneva, Switzerland and has more than 200 
regional sales, administrative and information offices throughout the free 
world. The business of the Company had its origin in a mutual funds sales 
business founded by the Company's chief executive officer, Mr. Bernard 
Cornfeld, in Paris in 1956. 


Two other separate offering of IOS Common Stock are also being 
made: Common Shares are being offered in Canada and 
through an 10S bank to certain employces and 10S fundholders. The total 
number of Common Shares to be sold is , of which are 


’ being sold by selling stockholders. The principal purpose of these offerings, 


which in the aggregate will involve about 20% of the Company's outstanding 

capital stock, is to establish a market for 10S, Ltd. Common Shares, which 
has not heretofore existed. It is contemplated that the Company will usc its 
proceeds from these issues to develop and expand its activities, principally 
in the banking and insurance areas. ] 


Offering Schedule: Telex Date: 


Prelimina 


Final Indications: 
Offering Date: 
Closing (London): 


ry Indications: 


Septcmber 8th 


September 17th 


September 19th 
September 24th 
October 15th 


Restrictions on Offerings: The Common Shares will not be registered 
Furthermore, IOS, Ltd. is prohibited 


under the U.S. Securities Act of 1933. 
by an Order of the SEC, dated May 23, 


. 1967, from selling any of its shares, 


directly or indirectly, in the U.S. or to U.S. citizens or residents. Therefore, 
it is absolutely essential that we strictly observe the prohibitions on offerings 
and sales which are set forth in the Underwriting Agreement and the ree 


ment Among Underwriters. 


l. ‘Au Underwriters and Selected Dealers, as well as other recognized 
securities dealers who putchdse Common Shares from Underwriters or Selected 
Dealers, will be required to execute and deliver to the lead manager, asa 


condition to the receipt of « ny of their Common Shares, 


have not directly or indirectly offered, 


accounts and own investment accounts: 


require such Underwriter or Selected Dealer to ) ae out, 


to ita similar certificate. 


a certificate that they 


sold or delivered any of the Common 
Shares sold to retail purchasers, including individuals, institutions, advisory 
(a) in the U.S. or any of its territories 
or possessions or any areas subject to its jurisdiction; (b) in Canada or Mexico; 
(c) to nationals or citizens of or persons resident or normally resident in the 
U.S.; (d) to partnerships or associations any of whose partners or members 
are U.S. persons; or (e) to corporations incorporated in, domiciled in or 
having their principal place of business in the U.S. or which are controlled 

by such corporations, U.S, persons or U.S. partnerships or associations 

or U.S. éorporations. If an Underwriter sells to another Underwriter or 

to a Selected Dealer, or to a recognized securities dealer who is not an 
Underwriter or Selected De ..- who must be a recognized securities 

‘dealer whose principal pla e of business is outside the J.S.), it must 


execute and deliver 


_2.: The Underwriters will agree to keep written records of: (a) the 
name, address, country of residence and nationality of each individual pur- 
chaser of Common Shares, (b) the name and address of each partnership 
and association which purchases Common Shares and the name, nationality 
and country of residence of each partner or member thereof, and (c) the 
name, address, country of incorporation and country of domicile of each 
corporation which purchases Common Shares. The Underwriters will also 
agree that they will, upon demand prior to December 31, 1973, furnish 
within 90 days a certificate of their independent accountants confirming 


P ° 
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the statements made in the Certificate. 
ou } Yai 
3. 10S, Ltd. desires to obtain a broad distribution of the Cominon 
Shares; accordingly, not more than 1,000 shares may be sold to any individual 
retail purchaser and not more than 10,000 shares to any one institutional 


investor (not including sales to other Underwriters, Selected Dealers or 
recognized securities dealers). 


4. No sales of any Common Shares may be made to any director, 
oificer, full time employee or associate of IOS, Ltd. or any of its sub- 
sidiaries or affiliates, or a member of such person's immediate family. 


5. No action has been taken to permit a "public offering" of the 
Common Shares in any jurisdiction where action for that purpose is 
required; therefore, all limitations governing a private placement as that 
expression is understood in each jurisdiction in which we may offer or 
sell Common Shares or distribute any prospectus must be observed. 

In particular, we will not transrnit copies of a Prospectus to more than 
twenty persons situated in Belgium. 


Communications and Confirmation: This offering is being effected 
entirely outside the U.S. No prospectus will be available except at our 
offices:in Paris, London or Geneva, and al] inquiries from customers 
or otherwise should be referred to those offices. In addition, all con- 
firmations to retail and other authorized purchasers must be sent out 

‘from an office outside the U.S, 


Listing Applications: Application wil] be made to list the Common 
Shares and/or the bearer instrument representing such shares, on the 
Luxembourg, Amsterdam, Toronto and Montreal stock exchanges. 


George P. Bischof 
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Document 70(b) of Appendix II to Plaintiff’s Memorandum * ~<* | 
of Law in Opposition to Defendants’ Motions ‘ | 


FOR OFFICE USE ONLY a 
| 


_ Secondary Insuo For Uso with Offering Prospect: 


$15, G60, 000. , 
1,0.S., LTD. eo ee she | 
(Incorporated ‘under’ tito laws of Canada - ea 


1, “50,000 Common Shares 


{Par valu» of 25¢ U.S. currency each) 


ISSUE PRICE - $10.80 


SHARES OFFERED 


" The total number of common shares to be sold in the offering is 10,992,000 of which 5, 600,099 
< are new shares and 5,392, 000 are being sold by existing shareholders. Of the latter shares, 1,450, G. 
are being offered in Canada. 


PURPOSE OF ISSUE 


This issue represents the first public offering of the shares of the Company. A principal purpcs 
of the offering is to establish a market for the Company's common shares. The net ¢ -oceeds from 
‘gale of the 5,600. 000 new shares will be added to working capital... It is contemplated that these ace:::: 
funds will be usec io develop and expand the activities of the Company and its subsidiaries, primarisy : 
the banking and insurance areas. 


e 
CONDITIONS OF CANADIAN OFFERING k 
At the request of the Company, the followi ‘ conditions apply on the allotment and sale of shares 
at the initial offering price: re 


1. No one person, firm or corporation to be allotted in excess of 500 shares; 

2. No shares to be allotted to any I.0.S. employee or to members of his 
immediate family; sf 

3. Offering or sale may not be mado to any citizen of the United States, 
wherever resident; ; 

4. No shares in the Canadian offering may be offcred or sold outside Canada. | 


An application has been made to list the common shares (of the par value of 25¢ (United States 
Currency) cach) of the Company on the Toronto Stock Exchange. Acceptance of listing will be subject 
to filing of required documents and evidence of satisfactory distributien, both within 90 days. 


COMPANY FINANCIAL DATA ee oe + 

The financial statements ef the Company are published in terms of U.S. dollars. For the puryos 
of the prospectus and this memorandum, as a mutter of arithmetical computation only, the statements 
have been translated into Canadian dollars on the basis of $1.00 U.S. = $1.08125 Canadian. 


1.0.S., LTD. AND ITS SUBSIDIARIES (TITE 10S GROUP) . 
The Company and its over 80 operating subsidiarics are collectively known as The IOS Group. 


Tho 10S Group is an international organization that offers a wide range of financial cervics. Its 
principal activitica include mutual fund sales and management; {nvostment and commercial banking; 
dovelopment, salo and management of real oviato investmonts; lifo iasyranco. Oporations aro c, 
in ovor 104 countrion, through 160 regional officos, with an oxocutive And administrativo otaft, of} 
and an inicrnational oalos forco of ovor 13,000, which oorvo 760, 000 clionts. 


ae 
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. Tha growth of conso!{dutod nct income and tho rolative contributions mado by tho 10S Group's : 
puinelpal activitios have been: Y 
_Six Months _ 
Yonr Fnided Decomber 31 Ended Juno 20, 
1964 1965 1966 1967 1968  _1968 1969 


——_— —— 


Net Income (millions) $1.8 $3.7 $5.6 $7.9 $16.5 $5.9 $10.3 
. 4 
1, Management and : . , LS 
Sale of Mutual Funds 97% 94% 80% 653% 57% 47% 37% : 
2. Banking ” 2 17 3 °° mM 3s - eS 
3. Real Estate - - (4) 19 +~i2 16 8 
4. Insurance 3 & ie 7 see: Ey) 


100% 100% 100% 100% -100% 100% 100% 
The following is a brief summary of present operations, 


1. Mutual Funds ' 


Since 1960, the Company has sponsored ten mutual funds, an equity~linked term insurance pro~ 
gram, and a closed-end investment company. It derives revenues both from commissions on the sale 
of fund shares and from fees collected for fund management services. In general, the Company has 
voting or management control of the investment media it has sponsored, and accordingly has the power 
to ensure the continuation of the contractual arrangements upon which its revenues depend. 


A. Sales. Sales activities are conducted through several subsidiaries and are now largely con- 
fined to the distribution of Company-sponsored fund shares and financial services. The following table 
shows the face amount of fund shares and insurance sold, net commission income after deduction of 

_ palesmen's comraissions, and the number of sales personnel: 


Sales Net Commission Sales Personnel 
(Face Amount) Income At End of Period 
(millions) (millions) 

1964 * @ 317.8 $ 4.8 2, 200 
1965 659.6 9.4 4, 300 
1966 1,152.4 14.0 6, 400 
1967 1,228.2 * 15.7 7 00 
~ 1968 1, 760.6 24.7 9, 100 
- 1969 (6 months) 1,399.5 18.7 “4 13,000 


In 1968, 64% of sales were in Europe, 9% in Latin America and the Caribbean, 7% in Africa, 6% in 
Canada, 6% in the Far East, 8% in other areas. 


B. Management. Management services to the Company-sponsored mutual funds and the closed- 
end investment company are provided through eleven subsidiaries, seven of which are directly owned 
by Investors Overseas Services Management Limited, ("ISM"), a subsidiary in which the public holds 
a minority interest of approximately 20%. ISM has the right to purchase any company owned by the 
10S Group which manages a mutual fund whose net assets are valued at $50 million or more, so that 
it is entitled to acquixe the four wholly~owned fund management subsidiaries when the asset value of 
each fund reaches that amount. : 


Growth of aggregate fund assets is shown below: 


. 


- : Assets Under Management’ 
At End of Period __ 
. ; (millions) 
1964 $ 129.4 
1965 . : 366.5 
1966 665.2 : , » 
1967 : 938.9 
1968 ‘ 1, 629.5 
1969 (8 months) 1, 969.8 
2. Banking nt F 


Banking activitics are conducted through a wholly-owned subsidiary, which acts as a holding 
company. Its subsidiarics consist of five banks locatcd in Switzorland, Gormany, Italy, and tho 
Bahaman, which offer commercial banking sorvicos; two banks located in Luxombourg and the 

ot oe. se ‘ oe ' Se etteetttan melemauthe Bevadallar endarwritinca: and two 
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+ Atdune 30, 1960, depoutty lolalled $110.6 million. Hevenucs and pa outs nave deveioped au 


fallowns = ° : reo 


i ‘ . Year Ended December I June 10 > 
1966 1967 1968 1968 1969 +1 
(millions) 
f Gross Incomo $3.0 $5.3 $9.1 $3.4 $11.0 
Net Incomo 0.9 1.6 3.7 1.5 4.8 
A wholly-owned subsidiary of the Company develops and sclls real estate p-ejects, primarily 
‘condominium apartments, houses and parcels of land, which are marketed principally as investments 
to abscntce owners. Large projects are underway in Florida and in Spain. A Companv-sponsored 


closcd-cnd investment company recently raised $108 million which, in part,. will be invested in a joint he 
venture with a major U.S, hotel chain. Other subsidiarics provide real estate management, engincer- 
ing and construction services, Profits from real estate aotivitics have been: 


Year Endcd Di sember 31 » * ° 6 Months Ended June 30 

1967 1968 1968 1969 ° 
(millions) 

$1.5 $1.9 $0.9 ‘$0.8 


4. Insurance 


Life insurance and reinsurance activitics are conducted through subsidiaries of 78%-owned IOS 
Insurance Holdings Lid. The four operating companics write program completion life insurance with 
respct to capital accumulation programs for the acquisition of mutual fund shares sold by Group 

‘ companies, equity-linked term life insurance, reinsurance, and conventional life policics. The follow- 
ing table shows the combined insurance in force of the two largest operating subsidiaries and the 
Company's equity in the total earnings of the insurunce subsidiaries: 


Equity in Net Income of 


Insurance in Force Insurance Subsidiaries 
At Enid of Pcriod During Period 
(millions) 
1964 $ 135.6 $0.06 
1965 275.1 - 0.15 
- 1966 ote 475.1 0.38 
1967 601.4 ; 0.41 
1968 930.3 1.08 
2969 (6 months) 1,116.1 0.90 


5. Other Activitics 

These include publication of a weekly newspaper, the publication and sale of an investment advisory 
service, and the development and operation of a wide varicty of computer programs. In addition, a 
corporation has becn established to engage in business related to the communications ficld, 


FUTURE PLANS j 

Expansion plans call for the devclopment of mutual funds designed for individual countries, nd for 
funds or investment comp vnies investing in specific industries. A new program has been initiaied to 
provide investment management services to institutional and other larse.portfolios. Banking and 
insurance activitics aro being expanded through the acquisitton of established businesses. In the plannin 
stage arc also real ostate projects ina number of countrics, the largest of which are in the U.S. and in 
Gormany. : 


CAPITALIZATION 
For a detatled description of tho sharo capltal, refer to page 27 of the prospectus. 


s Authorized sharo-cnpital consists of 75,000,000 proferred and 150,606,000 common shares, all 
with tho par valuo of 26¢ U.S, each. Aftor tho salo of tho 6,600,000 new common shares forming part 
of tho total offering of 19,992,000 common siaros, thero will bo oulalanding: 


43,674,000 preferrod nharos 
10,992,000 common sharon 


oe eR ARAN 


! 


— 
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+-¢ necommadtats the Company 's tlock option plan (dencrthed below), and aro, infact, a seyrrato olarcn 


“cominon sharos that aro sot marketable. Doth chiuises rank equ cally with regard to dividend 
richte and dintribution of asncts and thug havo to be treated ay identical for the purpose of calculatin; 
sharo carnings. Howover, to cnsuro management continuily, tho holdcrs of the preferred sharcs, 
voting separately and as a claus, aro entitled to clect 2/3 of tho directors of the ey tho holde 
of tho common sharos aro entitled to olect tho romaining directors. 


Tho Company may from timo to timo pormit n registored holdor of preforred sharcs to convert : 
specified number of preferre shares into common sharcs on tho basis of onc common for one prefer 
However, it may not authorize more than 20% of the preferred shares outstanding on January 1 in any 
year to be converted in such year, 


A holder of preferred shares acquired under the Company's stock option plan is not permitted to 
convert them into common shares until he has completed 10 years' service with the Company (or 5 


- years if he has reached age 55), and then only to the extent of 10% per annum of the shares held by hi 


on such completion. If he is over 60, he may convert annually 20% of the shares held by him on his 
60th birthday. Holders of preferred shares not subject to tho restrictions of the plan have accepted t: ti 
same conversion privileges as those -senmgate by cmployecs with 10 ipeme Service, 


THE IOS STOCK OPTION PLAN 


The Company's stock option plan, administered by The IOS Stock Option Plan Limited, was 
established in 1960 to encourage officers, directors, employees, and sales personnel to participate i: 
the growth of the IOS Group. As a result, over 80% of the Company's shares came to be held by Grou 
associates and employees. . 


Purchases of preferred shares under the plan are made at a price set quarterly, which is calcula 
according to a formula based on adjusted net worth of the Company. The number of sharcs allotted to 
sales personnel is geared to their sales volume. A holder of preferred shares under the plan has 
limited conversion rights as described in the foregoing section. Also, he may not trensfer his shares 
to a third party before giving The 10S Stock Option Plan Limited an opportunity to purchase such shar: 
at the curront formula prico. It should be noted that, from 1965 through 1968, the numbor of repurch 
ased shares has been approximately equal to the number of sh»ros issued under the option plan. 


DIVIDEND POLICY 


It is expected that no cash dividends will be paid during the noxt sevoral yoars, but that stoca 
dividends will be declared ct least annually. In tho opinion of the Company" 8 counsel such een 
dividends will not be taxable to Canadian shareholders. ' ee 

a ° 


TAX STATUS OF THE COMPANY 


“The Company's subsidiar{os pay taxos to the jurisdictions in which thoy were incorporated or in 
which they operato to the extent that they are subject to taxation in such jurisdictions. Tho Group's 
corporate structuro rofleots s policy of maximizing profitability by ied — of favourable 
fiscal environments. 


EARNINGS 

Not income roso from $1.8 million or $0.04 per sharo in 1964 to $16.5 million or $0.34 per ~har: 
in 1968. Results for tho six months ended on Juno 30, 1969, woro $10.3 million or $0.22 por share, 
compared with $5.9 million or $0, 13 por sharo for the comparable poriod in 1968, Wo ostimato net 
incomo for tho yoar 1969 will bo botwoon $28 = $33 million, or $0.53 = es 63 por sharo calculated on 
54.6 millicn sharos bein ae ae : 


* 1964 1065 1066 1967 1968 1969 (Fet.) 


Nae ie a cas 28 
Not Income (milNons) $1.8 $3.7 $6.6 $7.0 $16.5 $28 - $33 
-PorShoro =—«-—=s=«i, 04 s(0, 00 


0.12 0.16 0.34 0,63 -0.63 
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Stipulation of Settlement 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


Plaintif€, $ 

-against- : 
DREXEL FIRESTONE, INC.;, DREXEL $ 
HARRIMAN RIPLEY, BANQUE ROTHSCHILD, 
HILL SAMUEL & CO., LIMITED, : TE. CEM. BITS 
GUINNESS MAHON & CO., LIMITED, (RLC) 
PIERSON, HELDRING & PIERSON, : 
SMITH, BARNEY & CO. INCORPORATED, 
J. H. CRANG & CO., INVESTORS $ 
OVERSEAS BANK LIMITED, ARTHUR 
ANDERSEN & CO., I.0.S., LTD., : 


HOWARD BERSCH, H 
and BERNARD CORNFELD, 


Defendants. 


STIPULATION OF SETTLEMENT 


WHEREAS by order dated June 28, 1972 the Court 
determined that this action may be maintained as a class 
suit under the Federal Rules of Civil Procedure on behalf 
of a class consisting of all purchasers in the public of- 
fering or offerings commencing in September, 1969 of 
11,000,000 shares of I.0.S., Ltd. common stock; and 

WHEREAS on or about October 31, 1973 defendants 
Banque Rothschild, Guinness Mahon & Co., Limited, Hill 
Samuel & Co., Limited, Lexerd & Co., Inc. (formerly known 
as Drexel Harriman Ripley anu Drexel Firestone, Inc.), 
Pierson, Heldring & Pierson and Smith, Barney & Co. Incor- 


porated (the "Settling Defendants"*) moved to alter and 


* The term Settling Defendants as used in this Stipulation 
of Settlement includes all of the Settling Defendants’ 
respective wholly and partially owned subsidiary corro- 
rations, successors, and all present and former stock- 
holders, directors, officers, agents, employees, partners, 
personal representatives, hcirs, executors, administrators 
and assigns. 


245A 


amend the order dated June 28, 1972 to provide that this 
action may not he Maintained as a class action, or, alter- 
natively that foreign nationals who purchased outside the 
United States be excluded trom the class, the defendants 
Bangue Rothschild, Guinness Mahon & Co., Limited, Hill 
Samuel & Co., Limited and Pierson, Iilcldring & Pierson moved 
the Court to dismiss the complaint against them for lack of 
personal jurisdiction and the defendants Banque Rothschild 
and Smith, Barney & Co., Incorporated moved to dismiss this 
action for lack of subject matter jurisdiction; and 

WHEREAS said motions by the Settling Defendants are 
pending and undetermined; and 

WHEREAS substantial discovery has been conducted by 
the plaintiff Howard Bersch by the inspection of documents, 
oral depositions and otherwise, and plaintiff has completed 
discovery as to jurisdiction with respect to the claims 
against the Settling Defendants; and 

WHEREAS the parties hereto desire by settiement 
of all controversy between them to avoid the expense, incon- 
venience, distraction and delay of further litigation; and 

WHEREAS the Settling Defendants disclaim any liab- 
ility and any wrongdoing of any kind whatsoever, have denied 
the: allegations of the complaint and have asserted defenses 
which they believe ate nexitoricus; and 

WHEREAS plaintiff Howard Bersch has taken into 
account the uncertainties involved in establishing juris- 
diction and liability and demonstrating any damages against 
the Settling Defendants and deems the settlement proposed 
herein as fair, reasonable and adequate in his interest and 


in the interests of the class that he represents, 
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Now, therefore, to settle this action, to put to 


rest all conlroversy, Lo avwid the expense, inconvenicnce, 
distraction and delay of further litigation betwcen the 
plaintiff Noward Bersch on behalf of himself and cach member 
of the class and the Settling Defendants, and to assure 
appropriate bencfits to the class, 

IT IS STIPULATED AND AGREED as follows by and 
between plaintiff Howard Bersch for himself and each member 
of the class ar’ the Settling Defendants: 


1. Upon the effective date of this settlement, the 


Settling Defendants shall forthwith pay to Chemical Bank New 
York Trust Company, as custodian, for distribution as herein- 
after provided, the sum of Seven MNundred Thousand Dollars 
($700,000.00) ‘the "Settlement Fund"). 

2. Upon the payment by the Settling Defendants of 
the Settlement Fund as above provided, and after deduction 
from the Settlement Fund of such amounts as may be deter- 
mined by the Court for the payment of attorneys' fees, dis- 
bursements and expenses of litigation on behalf of the class, 
and the expenses of administering and distributing the 
Settlement Fund, such custodian shall deposit the Settlement 
Fund in an interest-bearing account until the time of dis- 
tribution. At that time, the custodian shall transfer the 
Settlement Fund to a checking account. Funds in the checking 
account shall be disbursed to members of the class in propor- 
tion to their proved losses in such manner and at such time 
or times as the Court may direct. 

2. Promptly after the execution of this Stipula- 
tion of Settlement, application shall be made to the Court 
for an order scheduling a hearing on approval of this Stipu- 


lation of Settlement and the allowance of attorneys' fees, 
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and disbursements and expenses of Litigation, and directiny 
that notice of said hearing be given (at the expense of the 
Settling Defendants) to members of the class. 

4. This Stipulation of Settlement shall become 
effective upon the occurrence or happening of all of the 
following events: 

A. The entry of final judgment in accordance 

with Rule 54(b) of the Federal Rules of Civil 
Procedure: 

(1) Approving this Stipulation of Settlement as 
fair, reasonable and adequate, dismissing this action against 
the Settling Defendants with prejudice and on the merits 
and without costs, releasing and discharging each of the 
Settling Defendants from any claims, demands and causes of 
action which plaintiff Howard Bersch on behalf of himself 
and each member cf the class has or may have arising out of 
any of the events, matters or transactions alleged in the 
complaint herein; 

(2) Barring and enjoining plaintiff and cach 
member of the plaintiff class from asserting against the 
Settling Defendants any claim, demand or cause of action 
arising out of or relating to any of the events, matters or 
transactions alleged in the complaint herein; 

(3) Reserving to plaintiff and the plaintiff 
class all rights whatsoever against the non-scttling defen- 
dants, but nevertheless releasing and discharging cach of 
the non-settling defendants, together with all of their re- 
spective wholly and partially-owned subsidiary corporations, 
successors, and all present and former stockholders, directors, 
officers, agents, employees, partners, personal represent- 


atives, heirs, executors, administrators and assigns fron, 
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an? L coring and enjoining the assertion against them of, 


any claims, demands or causes of action which plaintiff 
and the plaint‘ife class have or may have to the extent 
of (and solely to the extent of) any claims, demands 
and causes of action, by way of indemnity, contribution 
or otherwise, adjudicated against the Scttling Defendants 
in favor of the non-settling defendants and arising out 
of or relating to any of the events, matters or trans- 
action. alleged in the complaint; and 

(4) Providing that in the event plaintiff or 
any member of the plaintiff class recovers in this action, 
after trial, settlement or otherwise, against the non- 
settling defendants or any of them, the Settling 
Defendants will be indemnified and held harmless, as 
a first charge upon any amount so recovered, against any 
and all liabilities or expenses, including reasonable 
counsel fees and the necessary and proper expenses of 
litigation incurred by them, by reason of the assertion 
by the non-settling defendants against the Settling 
Defendants of any claim, whether by cross-claim, third- 
party claim or otherwise, arising out of or relating to 
the events, matters or transactions alleged in the com- 
plaint herein, provided that the Settling Defendants 
actively defend against the assertion of such claims 
and the Settling Defendants shall not settle or otherwise 
compromise such claims without the prior written approval 
of Sidney B. Silverman, and provided further that the 
Settling Defendants shall be indemnified and held harm- 
less as a first charge upon such recovery for any 


expenses necessarily and fairly incurred by the Settling 


Defendants in connection with furnishing evidence in this 


249A 


action by deposition, discovery, al trial or otherwise, 
B. The entry of tinal judgment dismissing with 

prejudicé and on the merits so mich of any other 
action brought in any cow! and pending at the time 
the final judgment described in (A) above is entered, 
which alleges against the Settling Defendants any 
claim, demand or cause of action arising out of or 
relating to any of the events, matters or trans- 
actions alleged in the complaint herein. 

C. The expiration of 10 days after the time 

in which to seek review of the final judgments re- 
ferred to in paragraphs A and B hereof without any 
review having been sought or, if such review be 
sought, the expiration of 10 days after such review 
shall have been finally determined or disposed of in 
such manner as to permit the consummation of this 
settlement. 

5. Upon approval by the Court of this Stipula- 
tion of Settlement, the Court may allow attorneys' feces 
and disbursements and expenses of litigation paid or in- 
curred on behalf of the class, said fees, expenses and 
disbursements to be paid out of the Settlement Fund sub- 
sequent to the effective date of this settlement in such 
manner and at such time or times as the Court may direct. 

6. At any time prior to five days before the 
first scheduled hearing on approval of this Stipulation 
of Settlement, the Settling Defendants may by writing 
addressed to counsel for the plaintiff withdraw from this 
settlement and terminate this Stipulation of Settlement, 
if members of the plaintiff class holding in the aggregate 


more than 300,000 shares of the common stock of I.0.S., 
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Ltd, elect to be excluded from the plaintiff class. 


7. .fn the event that this settlement is not 


consummated for any reason whatsoever (other than the 
willful failure of any party to this Stipulation to 


perform his or its obligations hereunder), this Stipulatiou 


~ 


shall have no further force or effect and this Stipulation 
and all negotiations, proceedings and statements made in 
connection therewith shall be without prejudice to any 
person, partnership or corporation, shall not be deemcd 

or construed to be an admission by any party of any act, 
matter or proposition and shall not be used in any manner 
or for any purpose in any subsequent proceeding in this 


action in any court. 


Dated: New York, New York 
June 2%, 1974 


SILVERMAN & HARNES 


(A Memhbér of the Firm) 
Attorneys for’ Plaintiff 
75 Rockefelier Plaza 
New York, New York 10019 
(212) 765-7884 


DAVIS POLK & WARDWELL 


Ae oe BS ee ae Penal 
(A Member of the Firm) 

Attorneys for’ Banque Rothschild 
and Smith, Barney & Co. Incorpo- 
rated 

One Chase Manhattan Plaza 

New York, New York 10005 

(212) 422-3400 
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SULLIVAN & CROMVELT 


ee ee eee Soe: 
(A Member of tha; Firm) 
Attorneys for lexerd & Co., Inc. 
(formerly known as Drexel 
Harriman Ripley and Drexel 
Firestone, Inc.), Mill Samuel 
& Co., Limited, Guinness Mahon 
& Co., Limited and Pierson, 
Heldring & Pierson 
i 48 Wall Street 
New York, New York 10005 
(212) 952-8100 
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Opinion of Carter, D.J. re Motions to Dismiss 
Carter, District Judge: 


Posture of the Litigation 


The instant action involves yet another chapter in the 
fitful recent history of I. O. S., Ltd., the once high-flying 
mutual fund management corporation. Plaintiff sues on 
behalf of all who purchased I. O. S. stock from participating 
underwriters in a September, 1969, tripartite offering, and 
alleges, in substance, that the prospectuses pursuant to 
which the offering was made were false and misleading in 
that they failed to reveal material facts concerning I. O. 8.’s 
finances, illegal activities, chaotic bookkeeping, and mis- 
management, and the actual looting and plundering of 
I. O. S.’s treasury, all in violation of Sections 12, 15 and 17 
of the Securities Act of 1933 (15 U. S. C. $§77(1), 77(¢), 
and 77(q)); Sections 10(b), 15(c)(1), and 20 of the Securi- 
ties Exchange Act of 1°34 (15 U. S. C. §§78j(b), 780, and 
78t), and SEC Rules 10b-5 and 15c1-2 (17 C. F. R. 240.10b-5, 
240.15c1-2). 

I. O. S. has been named a defendant, as has Bernard 
Cornfeld, who during the years with which this litigation is 
concerned was I. O. S.’s chief executive officer, board chair- 
man, and largest shareholder. Other defendants include 
the eight principal underwriters and the international ac- 
counting firm which certified the financial statements that 
appeared in the prospectus.’ 

1. Six of the defendant underwriters headed one branch of the 
offering, and are at times hereafter collectively referred to as the 
“Drexel Group.” They are Drexel Firestone, Inc. (formerly known 
as Drexel Harriman Ripley; since March 16, 1973, known as 
Lexerd & Co.; hereafter referred to as Drexel) ; Banque Rothschild 
(Rothschild) ; Hill Samuel & Co., Ltd. (Hill Samuel) ; Guinness 
Mahon & Co., Ltd. (Guinness Mahon) ; Pierson, Heldring & Pier- 
son (Pierson Heldring); and Smith, Barney & Co., Inc. (Smith 
Barney), J. H. Crang & Co. (now known as J. H. Holdings, Ltd. ; 
hereinafter referred to as Crang) was lead underwriter for a second 
branch of the offering, and Investors Overseas Bank, Ltd. (I. O. B.), 


headed up the third. The accounting firm is Arthur . ndersen & 
Co. (Arthur Andersen). 
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In a memorandum opinion dated June 28, 1972, the court 
(Frankel, J.), ruled tentatively that this action might be 
maintained as a class action. In so doing, Judge Frankel 
expressly reserved for later determination by the Judge to 
whom the case was to be assigned for all purposes under 
the then-incipient individual assignment system, three is- 
sues: subject matter and personal jurisdiction ; whether for- 
eign purchasers should be included in the plaintiff class; 
whether and how the court’s ultimate judgment may be 
made binding upon foreign class members. On December 
27, 1972, the Drexel Group entered into a consent order 
(Ryan, J.) with the plaintiff, in which it was agreed that 
plaintiff would initially limit discovery to the issues left 
open by Judge Frankel, at the completion of which defend- 
ants would make jurisdictional and class determination mo- 
tions within sixty days. 

On April 2, 1973, Judge Ryan ordered that plaintiff’s 
discovery be completed by September 1, 1973. On October 
31 and November 1, 1973, defendants other than I. O. S. and 
Cornfeld filed motions designed to challenge the court’s 
jurisdiction. On December 3, 1973, with the consent of the 
parties, Judge Ryan adjourned the motions to on or after 
April 15, 1974. Further adjournments followed. 

During the same general period, defendants I. O. S. and 
Cornfeld were drawn into the fray. On December 7, 1972, 
a certificate of mailing was filed, indicating that a summons 
and complaint had been mailed to I. O. S. at an address in 
London, England. On May 21, 1973, a marshal’s return 
was filed, indicating that Bernard Cornfeld had been served 
on May 15, 1973 at an address in California. Neither 
I. O. S. nor Cornfeld appeared, and on September 20, 1973, 
a default judgment was signed by Judge Ryan and entered 
against them. On December 5, 1973, defendant Cornfeld 
moved by order to show cause to vacate the default, and on 
December 26, 1973, Judge Ryan signed a consent order 
vacating the default and default judgment, and directing 
I. O. S. and Cornfeld to serve whatever jurisdictional mo- 
tions they felt appropriate within forty days, said motions 


to be returnable at the same tin. as the aforementioned 
motions of the other defendants. 

On February 1, 1974, a certificate of mailing was filed, 
indicating that a summons and complaint had been sent to 
I. O. S. offices in New Brunswick, Canada and Geneva, 
Switzerland, and to Cornfeld c/o St. Antoine Prison in 
Geneva, where he was then incarcerated. On February 21, 
Cornfeld filed a motion to dismiss the complaint and to 
amend Judge Frankel’s class action determination, and on 
April 18, I. O. S. moved to dismiss the proceedings or, fail- 
ing that, to stay them. 

In mid-June, 1974, my chambers was informed that 
plaintiff and the Drexel Group were near agreement on a 
settlement, and that papers embodying the proposed settle- 
ment would be placed before tne court by the end of June, 
at which time a conference would be requested. On June 28, 
1974, a conference was indeed held. After a spirited ex- 
change between the plaintiff and the ‘‘settling defendants’’ 
on the one hand and the ‘‘non-settling defendants’’ on the 
other, a second conference was set for July 15, at which 
time the relationship between the partial settlement and the 
pending motions was to be discussed. On the 15th, the par- 
ties were apprised of and apparently acquiesced in the 
court’s proposal that it first determine whether subject 
matter jurisdiction was present, advise the parties orally 
of its decision so that a notice of settlement could be per- 
fected and distributed, and thereafter the court would file 
a written opinion explaining its holding. 

On Jnly 29, the parties were notified by telephone that 
the court had concluded that it had subject matter jurisdic- 
tion and were given until July 31 to submit technical and 
procedural modifications to the proposed notice of settle- 
ment, and until August 2 to register responses to the sug- 
gested changes. On July 30, counsel for Crang requested 
another conference with the court and the parties. On July 
31 that requested conference was held. The non-settling 
defendauts urged the court to certify to the Court of Ap- 
peals, pursuant to 28 U. S. C. §1292, the subject matter 
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jurisdiction question. Further, they asked a stay of issu- 
ance of the notice of settlement until all appeals in respect 
of the jurisdictional questions had been exhausted. In ad- 
dition, the non-settling defendants highlighted what they 
considered to be the most glaring defects in the proposed 
notice. I advised all present that inasmuch as similar facts 
and principles would be reviewed and applied in determin- 
ing questions of subject matter and personal jurisdiction, 
I thought it appropriate to decide these issues together, 
and then assure appellate review of the package, either by 
directing the ertry of a final judgment under Rule 54(b), 
Fed. R. Civ. P., or by certifying the jurisdictional questions 
to the Court of Appeals. I made it clear, however, that 
determination of the fairness of the settlemert and ap- 
proval or disapproval of same need not and ought not await 
the outcome of such appeals. I thereupon directed the 
parties to resolve among themselves as many of the sug- 
gested modifications to the proposed settlement as they 
could, and to submit for my determination the remainder. 
Moreover, approval of the settlement proposal was de- 
liberately delayed to make certain that the time lag between 
that event and the filing of this opinion on the issues of 
subject matter and in personam jurisdictior, would not be 
of long duration. 


The Issues to Be Considered 


Ripe for decision are defendants’ motions to dismiss 
for lack of subject matter jurisdiction, for lack of personal 
jurisdiction, because of forum non conveniens, and (as to 
defendants I. O. S. and Cornfeld) because of defective 
service of process and because of plaintiff’s failure to 

-osecute. 


The Nature of the Offering 


The 1969 I. O. S. public offering can be viewed as a 
single offering, two offerings, or three depending upon 
whether one focuses on the purposes of the offering and 
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the interaction of its prime movers, upon the character of 
the offerings themselves, or upon the structure of the selling 
arrangement and the identity and locus of the purchasers. 
The Drexel Group served as chief underwriters for a pri- 
mary offering of 5,600,000 new shares sold in Europe to 
Europeans. I. O. B., a wholly-owned subsidiary of I. 0. S., 
managed a secondary offering in which 490 I. O. S. share- 
holders, most of them American, sold 3,950,000 shares to 
I, O. S. employees, long-time clients, and persons with long- 
standing business relationships with I. O. S., approximately 
386 of whom were Americans. Crang managed a secondary 
offering of 1,450,000 shares, 150,000 of which it received 
from I. 0. B. None of these shares were sold to Americans. 

Based upon the evidence before me at the present time, 
I am convinced that the three offerings were sufficiently 
integrated and intertwined so as to appropriately be con- 
sidered a unified transaction for purposes of subject matter 
jurisdiction considerations. Although the defendants ap- 
pear to have gone to great pains to refer publicly to the 
offerings as separate and distinct—and in fact each offering 
had unique characteristics and some non-identical parties— 
nonetheless they were closely tied components of a func- 
tionally integrated process. Each of the offerings was of 
common shares of I. O. S. Deposition testimony of key 
figures involved in the offerings, a memoranda circulated 
among the various defendants, and the three final pros- 
pectuses all confirm that the Drexel Group, I. O. B., and 
Crang branches of the offering were commenced simultane- 
ously and at the same price of $10 (U. S.) per share. The 
closings of all of the offerings occurred simultaneously as 
well. Although three different prospectuses were utilized, 
those of the Drexel Group and I. O. B. were substantially 
identical. The Crang prospectus, while ‘‘different’’ from 
the other two insofar as it sought compliance with Canadian 
securities regulations, utilized the same certified financial 
statement prepared by Arthur Andersen & Co., as did the 
other two prospectuses. 
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The ‘‘Plan of Distribution,’’ at page 29 of the Crang 
prospectus, describes a patent connection between the 
I. O. B. and Crang offerings. I. O. B., acting as agent for 
selling shareholders, most of whom were American, was to 
offer 4,100,000 shares of I. O.S. common. Of that amount, 
it agreed to sell 150,000 shares to Crang, which Crang would 
sell for the American shareholders along with the other 
shares it was offering. In effect, Crang had assumed the 
obligations of and rights to a portion of the I. O. B. offering. 

Contemporaneous documents also reflect that the under- 
writers considered the offerings to be closely intertwined, 
if not unitary. Murray J. Howe, of Crang, described the 
proposed Canadian offering in an interoffice memo dated 
August 29, 1969, stating: 


‘“‘The offering of common shares of I. O. S., Ltd. 
to the publie will total approximately $120,000,000 
which will represent 20% of the total number of shares 
outstanding of the company. This new issue will be 
offered in Canada, the United Kingdom, Europe and 
other countries. The portion that will be offered in 
Canada (all Provinces) for Canadian distribution only, 
will approximate $15,000,000. ... The Canadian, 
United Kingdom and European offerings will all be co- 
ordinated to be offered on or about September 24th. 
The issue price which will not be set until 3 or 4 days 
before the official offering date, will be between $10 
and $11 per share which, incidentally, works out to be 
approximately 15 times current earnings.’’ (See Ap- 
pendix II, accompanying plaintiff’s memorandum 
(hereinafter ‘‘Appendix II’’) Document 71.) (Erm- 
phasis added) 


In a letter from Howe of Crang to Edward Cowett of - 
I. O. S., diseussing the upcoming offering and Crang’s role 
as managing underwriter for Canada, reference was made 
to the need for someone to coordinate the various under- 
writings and for one underwriting agreement between 
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J. O. S. and the managing underwriters of each offering. 
(See Appendix II—Document 73). 

As the offering took shape, the managing underwriters 
appear to have been acutely aware of their ties to each 
other’s segment of the transaction. Grayson Murphy of 
Shearman & Sterling, the firm representing Drexel Harri- 
man, in a letter to the SEC, dated May 14, 1969, requested 
a meeting with the Commission regarding the offering, 
seemingly, treating it as a unitary one. (Appendix II— 
Document 75). At the meeting, as described by a member 
of D-exel Harriman, Murphy explained the principal fea- 
tures of ail three of the offerings. (Appendix II—Docu- 
ment 15a). In a letter to the SEC dated August 7, 1969, 
Murphy referred to the three offerings as separate, yet 
recognized the connections between the offerings in his 
attempt to obtain a favorable SEC opinion on registration 
of the shares. He was necessarily aware of the terms of 
the two other offerings and their effect upon his branch of 
the transaction. Moreover, in a reply letter to Murphy of 
September 8, 1969, the SEC saw fit to communicate in- 
formation regarding ‘‘that part of the offering managed 
by Investors Overseas Bank.”’ 

The so-called ‘‘pertinent facts’’ stressed in Crang’s 
reply memorandum in support of the motion to dismiss are 
inconclusive. The fact that the managing underwriters 
did not share in each other’s fees might go to their particu- 
lar roles and responsibilities in the offering, but has little 
bearing on the integrated nature of the transaction. Addi- 
tionally, the alleged lack of activity by Crang in the United 
States and its ‘ailure to sell to United States citizens are 
potentially relevant to the issue of persona) jurisdiction, 
but do little to elucidate the overall character of the offer- 
ing and the relationship of its three branches. 

While plaintiff is necessarily speculating, there appears 
to be substantial logic in his assertion that the primary 
and secondary features of the offering were necessary con- 
comitants. The latter, which is an opportunity for manage- 
ment to realize on their investment, provides the incentive 
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for the primary offering. The primary offering managed 
by Drexel creates the market for management to realize its 
profit in the secondary offering managed by Crang and 
I. O. S. While this relatedness of purpose is difficult to 
document, sufficient ties have been demonstrated to support 
plaintiff’s contention that the three offerings were so inte- 
grated as to have their prime movers collectively considered 
for purposes of subject matter jurisdiction.’ 


I 


Defendants have moved, pursuant to Rule 12(b) (1), 
F. R. Civ. P., to dismiss for lack of subject matter juris- 
diction. 

The court’s jurisdiction emanates primarily from $27 
of the Securities Exchange Act of 1934, 15 U.S. C. §78aa.° 
To the extent that some of plaintiff’s claims arise under 
the Securities Act of 1933, its jurisdictional provision— 


2. Supportive of the integrated offering thesis which allows for 
collective consideration of the defendants, is the aider and abettor 
concept. Borrowed from the criminal law and the law of torts, it has 
been applied in private actions under the American securities laws. 
See, e.g., SEC v. National Bankers Life Insurance Cz., 324 F. Supp. 
189 (N.D. Tex 1971); Pettit v. American Stock Exchange, 217 F. 
Supp. 21 (S. D. N. Y. 1963). 


3. That provision reads, in pertinent part: 
“Jurisdiction of offenses and suits. 


The district courts of the United States and the United 
States courts of any Territory or other place subject to the juris- 
diction of the United States shall have exclusive jurisdiction of 
violations of this chapter or the rules and regulations thereunder, 
and of all suits in equity and actions at law brought to enforce 
any liability or duty created by this chapter or the rules and reg- 
ulations thereunder. Any criminal proceeding may be brought 
in the district wherein any act or transaction constituting the 
violation occurred. Any suit or action to enforce any liability 
or duty created by this chapter or rules and regulations there- 
under, or to enjoin any violation of such chapter or rules and 
regulations, may be brought in any such district or in the dis- 
trict wherein the defendant is found or is an inhabitant or trans- 
acts business, and process in such cases may be served in any 
other district of which the defendant is an inhabitant or where- 
ever the defendant may be found. * * *” 
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Section 22, 15 U. S. C. §77v—should be viewed as being 
coextensive in reach with that of the 1934 Act. This con- 
clusion is dictated by the language of each statute as well 
as by the statutes’ shared function in policing securities 
transactions that are effected within the United States or 
that have a significant domestic impact. Cf. Leasco Data 
Processing Corp. v. Maxwell, 468 F. 2d 1326, 1335-36 (2d 
Cir. 1972); SEC v. United Financial Group, Inc., 474 F. 
2d 354, 356 (9th Cir. 1973). At issue is whether the reach 
of those provisions extends to a securities transaction with 
substantial foreign components. 

It is clear that the provisions of the American securities 
laws may cover transactions in the securities of foreign 
issuers. See, Leasco Daia Processing Corp. v. Maxwell, 
supra; Madonick v. Denison Mines Ltd., CCH Ssco. L. 
Rep. 94,550 (S. D. N. Y. 1974) ; United States v. Clark, 359 
F. Supp. 131 (S. D. N. Y. 1973). Ultimately, the concern 
is that domestic law be applied only to transactions with 
which the United States has a significant connection or in- 
terest. In assessing a particular transaction’s connection 
with the United States, two basic principles are applied, 
concurrently or alternatively. 

The first approach, sometimes referred to as the ‘‘sub- 
jective territorial principle,’’ extends jurisdiction over acts 
or omissions which occur within a state’s boundaries, even 
though the effect of such acts or omissions may be felt 
without. This Circuit, in its most recent pronouncement 
on application of the securities laws to foreign securities, 
relied upon this principle as set forth in (17 of the Restate- 
ment (Second) of Foreign Relations Law of the United 
States (1965).* Leasco Data Processing Corp. v. Maxwell, 
supra. 


+. “$17. Jurisdiction to Prescribe with Respect to Conduct, 
Thing, Status, or Other Interest within Territory 


A state has jurisdiction to prescribe a rule of law 


(a) attaching legal consequences t conduct that occurs 
within its territory, whether or not su consequences are de- 
termined by the effects of the conduct outside the territory, and 


(b) relating to a thing located, or a status or other interest 
localized, in its territory.” 
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In Leasco, an American company sought damages re- 
sulting from the fraudulent sale of a British company, the 
stock of which was listed on the London Stock Exchange, 
but not on any American exchange. The actual purchase 
of the securities occurred in England. The court focused 
on misrepresentations and meetings which occurred in the 
United States, although it acknowledged that the crucial 
misrepresentations may have occurred in England. It 
stated, at 468 F. 2d 1334, that: 


‘“‘Conduct within the territory alone would seem 
sufficient from the standpoint of jurisdiction, to pre- 
scribe a rule. It follows that when, as here, there has 
been significant conduct within the territory, a statute 
cannot properly be held inapplicable simply on the 
ground that, absent the clearest language, Congress 
will not be assumed to have meant to go beyond the 
limits recognized by foreign relations laws.’’ 


The second approach, which has been labeled the ‘‘ob- 
jective territorial principle,’’ was implicitly applied in 
Schoenbaum v. Firstbrook, 405 F. 2d 215 (2d Cir. 1968). 
The principle, as set forth and illustrated in §18 of the 
Restatement (Second) of Foreign Relations Law of the 
United States (1965),° extends jurisdiction to conduct which 

5. “§18. Jurisdiction to Prescribe with Respect to Effect within 
Territory 

A state has jurisdiction to prescribe a rule of law attaching legal 
consequences to conduct that occurs outside its territory and causes 
an effect withir its territory, if either 

(a) the conduct and its effect are generally recognized as 
constituent elements of a crime or tort under the law of states 
that have reasonably developed legal systems, or 


(b) (i) the conduct and its effect are constituent elements 
of activity to which the rule applies; 

(ii) the effect within the territory is substantial ; 

(iii) it occurs as a direct and foreseeable result of the con- 
duct outside the territory; and 

(iv) the rule is not inconsistent with the principles of justice 


generally recognized by states that have reasonably developed 
legal systems.” 
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occurs outside a territory, but which has an impact within 
the territory.® 

In Schoenbaum, American shareholders brought an ac- 
tion against a Canadian company which did no business in 
the United States for fraudulent acts committed outside 
the United States with respect to the securities of that 
foreign company. The court found jurisdiction because 
the securities were registered on an American exchange 
and the transactions in question were seen as being detri- 
mental to the interests of American investors. It cited 
two examples of transactions possessing foreign elements 
but having a domestic impact.’ 


‘‘We believe that Congress intended the Exchange 
Act to have extraterritorial application in order to 
protect domestic investors who have purchased foreign 
securities on American exchanges and to protect the 
domestic securities market from the effects of improper 
fore.gn transactions in American securities.’’ 


Schoenbaum v. Firstbrook, supra, at 206. 


6. An early application of this principle by this Circuit occurred 
in the well-known antitrust case of United States v. Aluminum Co. 
of America, 148 F. 2d 416 (2d Cir. 1945), where it was held at 443, 
that : 


“* * * it is settled law * * * that any state may impose lia- 
bilities, even upon persons not within its allegiance, for conduct 
outside its borders that has consequences within its borders 
which the state reprehends; and these liabilities other states 
will ordinarily recognize * * *” 


7. These two examples do not comprise an exhaustive list of 
transactions to which the objective territorial principle applies. See, 
Travis v. Anthes Imperial Ltd., 473 F. 2d 515, 523, n.14 (8th Cir. 
1973) : 


“We are not persuaded that the Second Circuit intended, in 
Schoenbaum, to set forth the exclusive circumstances in which 
extraterritorial application of the Act is proper * * *. The court 
was not required to decide whether the Act would apply to a 
foreign transaction in foreign securities which had er been 
registered or listed on an American exchange whe. amber of 
significant elements of the fraudulent scheme took place in the 
United States. 


“Moreover, Schoenbaum was not a limiting decision as the 
Court decided that subject matter jurisdiction was present.” 


eat ae 


II 


Application of the principles espoused in Leasco and 
Schoenbaum satisfies the court, as more fully explained 
below, that subject matter jurisdiction exists.’ 

The record indicates that conduct took place in the 
United States continually throughout the entire period dur- 
ing which the offering was conceived, assembled and ef- 
fected. The offering was discussed and at least partially 
initiated and organized here during numerous mectings 
between the major underwriters, their American attorneys, 
L. O. S. officials and accountants. In March and April of 
1969, an I. O. S. official met with a representative of Guin- 
ness Mahon Representation Co. of N. Y. (which was affili- 
ated with Guinness Mahon & Co. Ltd. of London), and an 
officer of Drez.1 at Drexel’s New York offices on two occa- 


8. Plaintiff has relied upon a third theory of jurisdiction which 
this court need not explore in depth. Termed the “nationality prin- 
ciple,” it carries less weight than the two approaches already de- 
scribed, and provides a territory with jurisdiction over the conduct, 
wherever effectuated, of its nationals. It provides, as embodied in 
§30 of the Restatement (Second), United States Foreign Relations 
Law, that: 


“$30. Jurisdiction to Prescribe with Respect to Nationals 
(1) A state has jurisdiction to prescribe a rule of law 


(a) attaching legal consequences to conduct of a national 
of the state wherever the conduct occurs or 


(b) as to the status of a national or as to an interest of a 
national, wherever the thing or other subject-matter to which the 
interest relates is located.” 


The American nationality and character of defendants was stressed 
in SEC v. United Financial Group, Inc., supra. 

This theory of jurisdiction is relevant insofar as Drexel Harri- 
man and Smith, Barney, the two leading underwriters of the primary 
offering, were American firms. In addition, Price Waterhouse was 
retained by Drexel Harriman as a consultant and to aid in the due 
diligence report. Finally, several New York law firms were involved 
in the preparation of the prospectus and the offering. Although 
I. O. S. was a foreign-based corporation, its president, Bernard 
Cornfeld, its chief operating officers, and manv of its employees were 
Americans. : 
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sions, during which the proposed offering was discussed. 
(See Appendix I1—Documents 1 and 2). 

After Drexel retained the New York law firm of Shear- 
man & Sterling to represent it in the offering, members of 
that firm engaged in numerous meetings and interactions 
in and from the United States while shaping Drexel’s par- 
ticipation and putting the offering together. Murphy, of 
Shearman & Sterling, met with Edward Cowett, an execu- 
tive officer of I. O. S., and two representatives of Drexel in 
New York in order to discuss, inter alia, the listing of the 
shares, locations of the offering, and tax problems of 
I. O. S. officials. Murphy engaged in several telephone con- 
versations from New’ York with Cowett in Geneva. (See 
Appendix II—Document 6). Drexel officials and its counsel 
met with SEC officials to discuss the offering and problems 
the SEC had with I. O. S. (See Appendix II—Document 8). 
Other communication with the SEC followed and Murphy 
was put on warning as to potential application of a 1967 
SEC prohibitory order to I. O. B. sales to Americans. 
(Appendix II—Document 44). 

Drexel retained the services of Price Waterhouse in 
New York to act as a financial consultant in the offering and 
to help investigate I. 0. S. These efforts were part of the 
due diligence report. (Appendix II—Documents 11 and 
13). Numerous planning and exploratory communications 
took place in New York, involving the underwriters, attor- 
neys and Price Waterhouse. (Appendix Il—Documents 15 
—20, 23). A review of some of the Arthur Andersen work 
papers involved in its earlier financial report on I. O. S. was 
made by Price Waterhouse officials in New York. While 
the bulk of those papers related to mutual funds owned by 
I. O. S.. the information was relevant to preparation of 
the prospectus. (Appendix Il—Document 20). 

Negotiations and meetings between the principal parties 
continued through July and August of 1969 in New York 
and elsewhere. Although much of the work performed at 
that time was preliminary research undertaken by Drexel 
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prior to firmly committing itself, substantial elements of 
the offering were structured as a result of this activity. 
(See generally Appendix II—Documents 22—42). For 
example, at a meeting in which Cowett of I. 0. S. and Cole- 
man of Drexel expressed their intention to enter a firm 
agreement, terms of the offering were discussed—mainly 
prices and accounting procedures. Preliminary discussions 
on underwriting discounts and commissions possibly took 
place in New York. (Appendix II—Document 26). Finan- 
cial information on I. O. S. and the various mutual funds 
it advised was sent to Price Waterhouse in New York and 
was kept on file there. (Appendix II—Document 28). 

At a mecting in New York on July 11, 1969, members 
of Price Waterhouse, Arthur Andersen, Shearman & 
Sterling, I. O. S., and Drexel discussed the need for an audit 
or partial audit in connection with the offering planned for 
September. A timetable for the audit and the need for an 
early offering were discussed. Additionally, Arthur Ander- 
sen’s work in connection with June 30, 1969 financials of 
I. O. S. was mentioned. (Appendix II—Documents 30, 32). 
Counsel for Drexel met with I. 0. S. counsel in New York 
and discussed a draft of the opinion letter to be issued in 
connection with the offering. (Appendix II—Document 33). 

After returning from work in Europe, Price Waterhouse 
officials met with members of Shearman & Sterling and 
Drexel in New York. They discussed a preliminary draft 
of a report by Price Waterhouse to Drexel that included 
questions about practices engaged in by I. O. S., and Arthur 
Andersen’s financial report on the company. Work on 
that report was performed in Europe and New York. Price 
Waterhouse also reviewed property in Florida held by one 
of the funds managed by a subsidiary of I.0.S. (Appendix 
II-—Documents 45 and 47). 

On September 23, 1969, the day before the offering was 
to commence, an SEC investigation of a subsidiary of 
I. O. S. was reported i. the press. Coleman of Drexel, 
Murphy of Shearman & Sterling, and Stammer of the law 
firm of Haft & Stammer met in New York and drafted a 
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sticker to be attached to the prospectus regarding the SEC 
investigation. Calls were made to I. O. S. officials in 
Geneva and a joint decision was made on the addition to 
the prospectus. (Appendix II—Document 50). Letters were 
sent by Murphy in New York to various participants in the 
offering, distributing a proof of the Closing Memoranudm. 
(Appendix I1—Document 52). 

Drexel established bank accounts with the Bank of New 
York for the I. O. S. offering, and instru ted those purchas- 
ing I. O. S. shares that payment was to be made in United 
States dollars to the Bank of New York on Broad Street, 
for the account of Drexel with the Bank of New York in 
London. (Appendix If—Documents 56—58). Meetings 
were held in New York and reports submitted on the prog- 
ress of the offering. (Appendix II—Documents 63 and 64). 
A memorandum describing the procedure for the offering 
was prepared and distributed in New York. (Appendix I 
—Document 70). 

During this period other underwriters had been con- 
tacted and were involved in the offering plan. In April of 
1969, while in New York, Murray J. Howe, president of 
Crang, met with Cowett of I. O.S. While the.e is no indi- 
cation that the meeting was pre-planned, the I. O. S. offer- 
ing was discussed and Crang made an effort to secure the 
entire Canadian underwriting. (Appendix II—Documents 
4 and 27). Howe’s letter dated May 13, 1969, makes clear 
that details of the offering were discussed at the New York 
meeting. As demonstrated by the opening line of that letter 
—‘*When we last met in New York to discuss the forth- 
coming issue of I. O. 8S. Ltd. (S. A.) ...’’—the I. O. S. offer- 
ing was not a peripheral topic of conversation, and was at 
least a primary reason for the meeting. (Appendix II— 
Document 73). A second meeting in New York occurred in 
July, 1969, at which the I. O. S. prospectus and offering were 
discussed. (Appendix I1I— Document 27). 

Executives of Smith Barney, another leading under- 
writer, Taet in New York, discussed the offering and decided 
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to participate. (Appendix II—Document 1%). They en- 
gaged in talks with Drexel in New York regarding the of- 
fering, and structured their own involvement in the offer- 
ing. (Appendix II—Documents 36, 37, 39, 40, 42). Smith 
Barney determined that all of its I O. S. share allocations 
would be made through its New York office (Appendix II 
—Document 49), and that payment for the shares was to be 
made to a bank in New York, payable to a sub-account in 
London. (Appendix Il—Document 51). 

In August and September of 1969, other prospective 
American underwriting “rms were solicited. Those firms 
which did not have European offices were shown a draft of 
the prospectus which was brought from Europe and taken 
around by hand in New York. (Appendix 11—Document 

3). 

Obviously, many of the documented occurrences, taken 
by themselves, are of minimal significance. Nonetheless, 
these circumstances viewed in toto disclose conduct econ- 
stituting an essential link in the offering in the United 
States. While formal or ultimate acts were staged in 


Europe—e.g., the drafting of the final prospectus and sign- 


ing of agreements—discussions, investigations, decision- 
making and planning were carried on, to a significant extent 
in the United States by Americans and others, and the acts 
abroad were substantially supervised from New York. 
Instrumentalities of interstate commerce were commonly 
used. Much of the effort that went into the due diligence 
report and preparation of the material basic to all the 
prospectuses also appears to have been expended in the 
United States. 


III 


Defendants place great emphasis upon the fact that 
fraudulent misrepresentations were not made or relied 
npon in the United States, thus distinguishing the transac- 
tion in question from the rule of Leasco, as they understand 
it. Their understanding is somewhat myopic insofar as 
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they treat synonymously the limited fact pattern in Leasco 
with the broader and more flexible legal principles which 
the court applied. 
The crux of the jurisdictional basis in Leasco was the 
finding of ‘‘significeant conduct within the territory.’’ 
Leasco Data Processing Corp. v. Maxwell, sunra, at 1334. 
See also, Travis v. Anthes Imperial, Ltd., 473 F. 2d 515, 
: 524 (8th Cir. 1973); SEC v. u.vited Financial Group, Inc., 
supra. To be sure, in the instant case the ultimate repre- 
sentations or inducements do not appear to have occurred 
in the United States, as was true in Leasco; nevertheless, 
as just enumerated, other significant conduct clearly did 
occur here which influenced and shaped the entire under- 
writing and offering, including the extent and quality of 
disclosure. It would seem consistent with the Leasco ap- 
rroach to consider that conduct as jurisdictionally sig- 
nificant. As in Leasco, the mails and other instruments of 
interstate commerce were a necessary part of the domestic 
activity. Finally, the domestic conduct was, although less 
direct than that in Leasco, an ‘‘essential link’’ in inducing 
the ultimate purchases. 

A second element integral to the finding of jurisdiction 
here is the impact which the transaction in question had 
upon American investors and the American securities mar- 
ket. The defendants acknowledge that the Leasco court 
considered significant *he fact that an American company 
was defrauded. Fraudulent sale to Americans was also 
given weight by this court in United States v. Clark, 359 
F. Supp. 131 (8. D. N. Y. 1973), and by the Ninth Circuit 
in SEC v. United Financial Group, Inc., supra. It is recog- 
nized that the defendants appear to have made an attempt 
to prev vit any sales to Americans. Moreover, no sales to 
Americans did occur through the Drexel Group or Crang 


» 


* 


Sars offerings. Nevertheless as previously discussed, the three 
+ \ offerings should be cor.s dered a single transaction for pur- 


poses ¢? ‘vhiect matter jurisdiction. Sales through the 
LO. F. cis: have bee, documented to approximately 
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386 Americans, c.ie among them being plaintiff Bersch. 
While this might ultimately prove to be a small number 
of the class sought to be represented, the number is not 
determinative.® 

Plaintiff suggests another impact on the American 
securities market resulting from the offering. Plaintiff 
contends that I. O. S. was so deeply intertwined with the 
American securities market that its activities were an ap- 
propriate concern of the SEC and the courts under the 
mandate of our securities laws. {. O,S.’ principal business 
activity at the time of the offering was the sale and manage- 
ment of mutual funds. Those funds conducted a massive 
amount of trading in American securities, giving them a 
significant potential to create severe market instability. 
As documented by Professor Morris Mendelson in a study 
of I. O. S., the findings of which are outlined in an affidavit 
submitted to the court, the failure of the I. O. S. offering 
had the effect of impairing foreign investor confidence in 
the American market and inhibiting sales of domestic secu- 
rities abroad with a subsequent decrease in the flow of 
foreign capital; moreover, the mutual funds sold large 
amounts of American securities resulting in a depression 
in the prices of American securities. While proof of a clear 
correlation between the failure of the I. O. S. offering and 
the above-mentioned results is difficult to document, some 
credence must be-given to the general proposition that a 
collapse of a public offering by a company whose subsidi- 
aries trade and hold massive amounts of American securi- 
ties would have a negative impact on the American market. 


9. In SEC v. United Financial Group, Inc., supra, only three 
American investors were ascertained. The court perceived a sufficient 
impact on American investors, holding at 356, 357: 


“In this case, focus should be upon appellants’ activities 
within the United States and the impact of those activities upon 
American investors. Here, there was a showing of very sub- 
stantial activities by appellants within the United States and a 
showing that, as a result of those activities, at least three Ameri- 
can investors now hold nearly $10,000 worth of stock for which 
there appears to be no market * * *,” 
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The Section 30(b) Exemption 


Several of the defendants—Crang and Smith Barney— 

assert that they are exempt from the coverage of the Secu- 

cs rities Exchange Act by reason of Section 30(b) of that 
Act, 15 U. S. C. §78dd(b). That section provides: 


‘‘The provisions of this chapter or of any rule or 
regulation thereunder shall not apply to any person 
insofar as he transacts a business in securities without 
the jurisdiction of the United States, unless he trans- 
acts such business in contravention of such rules and 
regulations as the Commission may prescribe as neces- 
sary or appropriate to prevent the evasion of this 
chapter.’’ (Emyaasis added) 


The above-named defendants contend, in essence, that 
they transact a business in securities abroad. 

In invoking §30(b), defendants have interpreted that 
provision literally, contrary to the prevailing view in this 
Circuit. Initially, it should be noted that in Schoenbaum 
v. Firstbrook, supra, it was held that §30(b) does not ex- 
empt those who engage in isolated foreign transactions. 
More significantly, the court explicitly held that ‘‘juris- 
diction’’ as employed in §30(b) is not defined as ‘‘ territorial 
limits.’’ Accord, SEC v. United Financial Group, Inc., 
supra. If essential elements of the transaction in question 
occurred here, and/or there was a significant impact on the 
domestic market, then the transaction is deemed to have 
occurred within the jurisdiction of the United States and 
§30(b) does not apply. See, e.g., Roth v. Fund of Funds, 
Ltd., 405 ¥. 2d 421 (2d Cir. 1968), cert. denied, 394 U.S. 975 
(1969), rehearina denied, 395 U. S. 975 (1969) ; In the Mat- 
ter of I. O. S., Ltd. (S. A.), CCH Fen. Src. Rep. 178,637 
(March 14, 1972). 

Nor does Kook v. Crang, 182 F. Supp. 388 (S. D. N. Y. 
1960), buttress defendants’ argument. As the SEC noted 
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in its ruling in In the Matter of I. O. S., Ltd. (S. A.), supra, 
at 81,361: 


‘‘Kook v. Crang, ... makes clear that a Section 
30(b) exemption depends upon a showing that all the 
essentials of the transactions in question occurred out- 
side of the United States.’’ 


Here, concededly, certain essentials of the transaction 
did occur within the United States. That transaction in- 
volved the three intertwined offerings and therefore Crang 
and Smith Barney are all implicated in the jurisdictionally 
significant conduct which occurred domestically. Thus, 
each can be said to have transacted a business in securities 
within the jurisdiction of the United States, removing them 
from the protection of §30(b). 


In Personam Jurisdiction 


Two of the defendants—Crang and I. O. S—"° move for 
dismissal pursuant to Rule 12(b)(2), Fed. R. Civ. P., con- 
tending that this court lacks in personam jurisdiction as 
regards them. Their argument, as individually applied, is 
that they neither ‘‘do business’’ in the United States, nor 
committed acts here out of which the cause of action arose, 
nor engaged in conduct outside the United States which 
had significant, foreseeable effects within the United States. 

While the principles applied in determining personal 
jurisdiction resemble in many respects those relevant to 
consideration of subject matter jurisdiction, they are not 
identical ur co-extensive. Each is directed to the protection 
of different interests. In considering subject matter juris- 
diction, it was the transaction that was the point of focus 


10. The lack of in personam jurisdiction was also raised by the 
defendants who are parties to the proposed settlement as approved 
by the court. Since the issue of personal jurisdiction, in contrast 
to subject matter jurisdiction which was determined before the court 
approved the proposed settlement, was decided after the settlement 
was approved, that issue was not considered as to those who are 
parties to the proposed settlement. 


ef 
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ard therefore the defendants could be viewed collectively 
as they were tied to the transaction. Personal jurisdiction, 
as the phrase itself connotes, requires that each party’s 
connection with the forum be individually assessed. 

The jurisdictional sections of the securities laws (Sec- 
tion 22(a) of the Securities Act and Section 27 of the Ex- 
change Act) have been interpreted as extending their reach 
as far as the due process clause of the Fifth Amendment will 
allow. As was held in Leasco Data Processing Corp. v. 
Maawell, supra, 468 F.2d at 1340: 


‘« .. it is reasonable to infer that Congress meant 
to assert personal jurisdiction over foreigners not pres- 
ent in the United States to but, of course, not beyond 
the bounds permitted by the due process clause of the 
Fifth Amendment... .”’ 


It is apparent that neither of these defendants was 
‘‘nresent’’ or ‘‘doing business”’ in the United States in the 
traditional sense, so as to establish personal jurisdiction. 
See Hanson v. Denckla, 357 U. S. 235 (1958) ; International 
Shoe Co. v. Washington, 326 U. 8. 310 (1945). Crang was 
a Canadian brokerage house with no office, bank accounts, 
telephone listings, subsidiaries or affiliates in the United 
States. Nor did it have salesmen in the United States. 
I. O. S., at the time of the transaction in question, was a 
Canadian corporation with its principal place of business 
in Geneva, Switzerland. It did not maintain offices in the 
United States and was, in fact, restricted from engaging 
in securities transactions in the United States. Neither 
of these corporations can be said to have engaged in sys- 
tematie and cor:‘inuous activity within the United States, 
invoking the benefits and protections of its laws. Hanson 
v. Denckla, supra. See also, Restatement (Second) Conflict 
of Laws, §47. 


11. The «uestion of whether I. O. S. could be considered to have 
been doing business in the United States by virtue of its subsidiaries 
or other entities, need not be reached in light of the disposition to 
follow. 
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Nevertheless, though not present or doing business in 
the United States, parties may come within the personal 
jurisdicticu of this court. See Restatement (Second) Con- 
flict of Laws, §§49 and 50. The Court in Leasco, stated at 
1340: 


‘¢ |. where a defendant has acted within a state 
or sufficienily caused consequences there, he may fairly 
be subjected to its judicial jurisdiction even though he 
cannot be served with process in the state... .’’ 


Even under the lesser standard of committing acts with- 
in the forum rether than engaging in systematic activity, 
Crang cannot be deemed to have satisfied in personam 
jurisdictional threshold req iisites. The only acts of Crang 
within the United States related to the transaction in ques- 
tion appear to have been the breakfast meetings between 
Howe and Cowett. These de minimis preliminary discus- 
sions can hardly be considered acts out of which the cause 
of action arose. cf. International Shoe, supra. There has 
been no showing that they were related to the <lleged mis- 
leading statements and omissions in th? »:rospe*tuses. 
Moreover, plaintiff’s purchase of I. O. S. suares de + not 
appear to have been made in reliance on statements — the 
Crang prospectus, since that prospectus vus sent to the 
United States after the date of purchase. The evidence 
reveals that Crang investigated I. O. S.’s affair. .nd pre- 
pared the prospectus in Canada, Switzerland and France. 
It accepted orders for I. O. S. stock in Toronto and seld 
shares only outside the United States and only to non- 
Americans. 

As to I. O. S., the conclusion is different. The facts 
detailed earlier reveal that top I. O. S. officiais were in the 
United States repeatedly during the planning of the offer- 
ing, conferring with the lead underwriters and attorneys. 
Their meetings were direcly related to the offerings, and 
information was «.iscussed which later was incorporated 
into the prospectuses. 


° 
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The second half of the jurisdictional test articulated by 


; this Circuit in Leasco, namely—whether acts outside the 


United States sufficiently caused consequences here—re- 
mains to be applied to Crang. As defined by the Court, at 
468 F, 2d 1341: 


‘‘But this is a principle that must be applied with 
caution, particularly in an international context... . 
At minimum the conduct must meet the tests laid down 
in §18 of the Restatement (Second) of Foreign Rela- 
tions Law, including the important requirement that 
the effect ‘occurs as a direct and foreseeable result of 
the conduct outside the territory.’ We believe, more- 
over, that attaining the rather low floor of foresee- 
ability necessary to support a finding of tort liability 
is not enough to support in personam jurisdiction. The 
person sought to be charged must know, or have good 
reason to know, that his conduct will have effects in the 
state seeking to assert jurisdiction over him.’’ 


The conduct abroad of the individual party must have a 
substantial, direct, and foreseeable result in the United 
States. 

In finding subject matter jurisdiction, it was significant 
that several hundred Americans purchased I. O. S. stock 
pursuant to the I. O. S. prospectus. Here, where Crang 
did rot sell I. O. S. shares to any American citizen, took 
precautions to prevent and placed restrictions on the sales 
to Americans, and understood that all other parties to the 
offering would observe similar restrictions, it would be 
difficult to conclude that its conduct was designed to have 
an eifect within the United States. Moreover, as noted in 
the section on subject matter jurisdiction, supra, the impact 
on the American securities market of the I. O. S. offering 
was in fact less than direct. The absence of clearly prov- 
able or probable negative domestic impact is close to fatal 
in the context of personal jurisdiction where impact per se 
is not the gravamen; rather the issue is whether there has 
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been impact which a party had good reason to foresee. 
Applying tis more stringent standard, I cannot reasonably 
conclude that the conduct of Crang abroad justifies or per- 
mits the exercise by this court of personal jurisdiction over 
it.” 

Plaintiff’s remaining theory of jurisdiction, i.e., that 
individual defendants served as aiders and abettors, does 
rot help create personal jurisdiction over Crang. As al- 
ready indicated, Crang committed no acts within the United 
States which substantially fostered or made possible the 
allegedly fraudulent transaction. Moreover, acts within 
the United States of some conspirators do not confer juris- 
diction over foreign co-conspirators. As held in Leasco 
Data Processing Corp. v. Maxwell, supra, at 1343, ‘The 
rule in this circuit is that the mere presence of one con- 
spirator . . . does not confer personal jurisdiction over 
another alleged conspirator.’’ See, also, H. L. Moore Drug 
Exchange, Inc. v. Smith, Kline & French Laboratories, 384 
F. 2d 97, 98 (2d Cir. 1967); Bertha Building Corp. v. Na- 
tional Theatres Corp., 248 F. 2d 833, 836 (2d Cir. 1957), 
cert. denied, 35€ U. S. 936 (1958). 

In conclusion, personal jurisdiction exists as to I. 0. S., 
but is lacking as to Crang. 


Remaining Contentions 


Defendants Cornfeld and I. O. S. add a third string to 
their jurisdictional bow. They correctly observe that no 
matter how closely tied they or the 1969 offering are to the 
United States, this court may not exercise jurisdiction over 


12. While jurisdiction over I. O. S. does rest on its acts withia 
the United States, it is likely that such jurisdiction could be buttressed 
under the “effects” test. I. O. S., as the central figure in the trans- 
action, had the most direct relationship to the information in the 
prospectus as well as the mechanics of the offering. It was also 
well aware of its ties to the United States securities market. Fraud- 
ulent sales to Americans, as well as the impact on the domestic 
market, were or should have been foreseeable results of its activities 
abroad. 
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them unless proper service of process has been made upon 
them. Section 22(a) of the Securities Act of 1933 (15 | 
U.S. C. §77(a) and §27 of the Securities Exchange Act of 
1934 (15 U.S. C. 78aa) expressly authorize extra-territorial 
service in any district ‘‘of which the defendant is an in- 
habitant or wherever the defendant may be found.’’ How- 
.- ever, they do not prescribe the manner in which service 
must be effected. Rule 4(i)(1)(D), F. R. Civ. P., is designe 
to fill such statutory gaps and provides for service ‘‘by any 
form of mail, requiring a signed receipt to be addressed 
and dispatched by the clerk of the covrt to the party to be 
served.’’ 

I. O. S. contends that it was not ‘‘found’’ at either the 
addresses where service was attempted. Plaintiff first 
sought to serve I. O. S. in 1972 by dispatching to I. O. S. = 
at ‘‘99 Aldwych, London, W. C. 2, England’’ a copy of tne 
summons and complaint, return receipt requested. The en- 
velope containing the summons and complaint was returned 
to sender, and bore the handwritten word ‘‘Refused’’ and 
a series of markings which appear to be initials. In De- 
cember of 1973, plaintiff consented to the vacation of a 
default judgment entered against I. O. S. three months 
earlier, without conceding that the original service of proc- 
ess had been invalid. Nevertheless, in February, 1974, 
plaintiff again attempted to serve I. O. S. by registered 
mail, this time dispatching a summons and complaint to 
147 Rue de Lausanne, Geneva, Switzerland, and to 22 
King Street, St. John, New Brunswick, Canada. 

I. O. S. attacks the original service principally on the 

ground that I. O. S. did not at any time herein relevant 
maintain an office or otherwise transact husiness at the 
London address and accordingly could not be ‘‘found’”’ 
there. Although plainiiff has at varions times vouched 
(with decreasing ardor) for the process by wiich he ob- 
tained an address where I. O. S. could be served, and has 
urged this court to infer from the fact that someone in 
London refused service that it was J. O. S. who refused 
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service, plaintiff does not directly dispute that the London 
address was not I. O. S. territory. 

The subsequent attempts at service are, however, less 
vulnerable to attac’. I. O. S. concedes that the Geneva 
address was for years the site of its principal executive 
offices, but argues that in February, 1974, it could no longer 
be ‘‘found’’ there since five months earlier liquidation pro- 
cee ings had been commenced in Canada, the country where 
it was headquartered and domiciled. To the extent that 
I. O. S. insists it could only be ‘‘found’’ at the place of 
business of its co-liquidators, it suggests too restrictive 
a standard .f where a corporation may be found. Cf., 
United States v. Scophony Corp., 333 U. S. 795 (1948). See 
also, Wash-Virginia Ry v. Real Estate Trust, 238 U.S. 185 
(1914). To the extent that I. O. S. relies on its own repre- 
sentation that none of its employees remained at the Geneva 
address in February, 1974, a fact issue 1s raised. However, 
that question need not be resolved because the attempted 
service in New Brunswick. Canada, substantially satisfies 
the statute. Indeed, I. O. S. does not deny that the New 
Brunswick address was the ‘‘head office’’ of the company. 
Rather, it points to the fact thai the complaint and sum- 
mons sent to New Brunswick were returned to sender as 
proof that I. O ‘5. was not found at that address. But such 
a literal construction of ‘‘fo.nd’’? would mean that a de- 
fendant could avoid service of process merely by returning 
the summons. 

T. O. S. further argues that even if it was ‘‘found”’’ at 
one of the three addresses, none of the attempted services 
conformed to the procedural requirements of Rule 4(i) (2) 
which provides: 


‘¢When service is made pursuant to [Rule 4(i) (1) 
(D)], proof of service shall irclude a receipt signed 
by the addressee or other evidence of delivery to the 
addressee satisfactory to the court.’’ 


Since the summons sent to New Brunswick was not ac- 
cepted, it would be unreasonable to require as proof of 
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service a receipt signed by the addressee, and proof of 
service must be sought elsewhere. Upon examination of 
the postmarks and other official markings which appear on 
the returned envelope (Exhibit C of plaintiff’s memoran- 
dum in opposition to the motion), the court is convinced 
that delivery was in fact made to the New Brunswick 
address. Finally, I. O. S. insists that service was defective 
because the return receipt required by Rule 4(i)(1)(D) was 
returnable to nlaintiff’s counsel rather than to the clerk of 
the court. However, the Rule only requires that the clerk 
attend to the mailing out of the notice. Here, the clerk did 
so, in response to a letter from plaintiff’s counsel dated 
January 21, 1974. 

Defendant Cornfeld’s objection to service of process is 
more readily disposed of. He objects to the service in May, 
1973, of a summons and complaint upon Ms. Diethild 
Gainer at a residence in Beverly Hills, California. How- 
ever, the court need not speculate as tq the relationship 
between Mr. Cornfeld and Ms. Gainer, or between either 
of them and the California abode, because in February, 
1974, service was made pursuant to Rule (i)(1)(D) on de- 
fendant Cornfeld in St. Antoine Prison where he was in- 
disputably ‘‘found.’’ 

Defendant I. O. S.’s final service of process argument 
is that the due process requirement set forth in Mullane v. 
Central Hanover Bank & Trust Co., 339 U. S. 306, 314 
(1950)—that ‘‘notice [must be] reasonably calculated, un- 
der all the circumstances, to apprise interested parties of 
the pendency of the action and afford them an opportunity 
to present their objections’’--is not here satisfied. How- 
ever, the fact that defendant moved a 1973 to overturn the 
default entered against it manifests an awareness of the 
pendency of the action, and Judge Ryan’s order of Decem- 
ber 5, 1973, vacating that default provided defendant a fair 
opportunity to present its objections. Thus, by the time 
a technically correct service of process was effected in 
February, 1974, |. O. S. had actual notice of the proceeding 
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and was an active participant therein. Under all the cir- 
cumstances, due process was satisfied. 

Having thus determined that both subject matter and 
personal jurisdiction lie, the court must decide whether it 
should in the exercise of its discretion decline to exercise 
its jurisdiction. The motions made by certain of the de- 
fendants for dismissal on grounds of comity or forwm non 
conveniens, and I. O. S.’s motion for a stay of proceedings 
are not well taken. However, more troubling are the mo- 
tions made by defendants I. O. S. and Cornfeld to dismiss 
for failure to prosecute. 

Plaintiff has not deigned to explain to the court why a 
year passed between its filing of the complaint and its first 
attempt to serve the moving defendants. Plaintiff’s con- 
tention that it delayed issuing summonses until it obtained 
a full description of I. Q. S.’s and Cornfeld’s contacts 
with the United States rings hollow when played against 
the background of early service on defendants like Crang 
and Banque Rothschild. A more ingenuous explanation 
might have enabled the court to determine whether plain- 
tiff’s lack of diligence in prosecuting this action as against 
the movants was excusable. However, the particular cir- 
cumstances of this case lead me to conclude that plaintiff’s 
lack of diligence was, irrespective of the reasons for it, 
moderate rather than grave. Unlike the plaintiff in Lan 
v. Wabash R. Co., 370 U. S. 626 (1962), the plaintiff here has 
not blocked or retarded the orderly and expeditious dis- 
position of its own case. Although this action has in gen- 
eral proceeded at a reasonable pace, it is still at an varly 
stage of development. Threshold questions of jurisdiction 
are just now being decided, and defendants I.0.S. and Corn- 
feld were brought into the case soon enough to play a sub- 
stantial role in focussing the jurisdiction inquiry. 

Even though plaintiff’s delay in serving the movants 
may be characterized as ‘‘moderate neglect,’’ the question 
remains whether defendants were prejudiced by the delay. 
Messenger v. United States, 231 F. 2d 328 (2d Cir. 1956). 


980 A 


Indeed, in every case where an alleged failure to prosecute 
arises out of a delay in serving one defendant even though 
other defendants have been served and diligently proceeded 
against, it would seem analytically sounder to assess the 
prejudice vel non suffered by the odd-defendant-out rather 
than to assess the degree of the plaintiff’s ‘‘neglect’’ as to 
that defendant. Here, I am reasonably convinced that any 
‘“prejudice’’ suffered by defendants I.0.S. and Cornfeld 
has resulted from the passage of time rather than from the 
service delay. Even had I.0.S. beer served the same day 
the action was commenced, its ability to defend itself would 
have veen affected by changes in personnel and control. 
There is no reason to believe that had these two defendants 
been served sconer this complex multipariy litigation would 
have procee.! :d more quickly or fairly. Up to this point, 
discovery has been limited to jurisdictional questions; and 
the movants have had ample opportunity (and taken ad- 
vantage of same) to test out the court’s jurisdiction. Ac- 
cordingly, the motions to dismiss for failure to prosecute 
are denied. 


CONCLUSION 


The motions ot defendants to dismiss for lack of 
subject matter jurisuiction are denied. The motion of 
Crang to dismiss for lack of personal jurisdictior is 
granted, and the motion of I1.0.S. to dismiss, for lack of 
personal ivvisdiction is denied. The motions by I.0.S. and 
Cornfeld t. dismiss because of defective service of process 
are denied, as are their motions alleging a failure to prose- 
cute. The motions seeking dismissal on grounds of comity 
and forum non conveniens are denied as is 1.0.S.’s motion 
for a stay of proceedings. 


So ORDERED. 


Dated: New York, New Yo.* 
November 26, 1974 


/s/ Robert L. Carter 


Rosert L. Carter 


U.8.D.J. 
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ON REQUEST FOR CERTIFICATION 


The defendants have asked that the court’s determina- 
tion that it has subject matter jusisdiction and in personam 
jurisdiction over 1.0.S. and Cornfeld filed this day be cer- 
tified for appeal to the United States Court of Appeals 
pursuant to 28 U.S.C. §1292(b). The issue of subject mat- 
ter jurisdiction clearly meets the statutory criteria. While 
the jurisdictional reach of our securities laws has been 
settled and clarified by our Court of Appeals in Schoen- 
baum v. Firstbrook, 405 F. 2d 215 (2d Cir. 1968) and Leasco 
Data Processing Corp. v. Maxwell, 468 F. 2d 1326 (2d Cir. 
1972), ‘here is substantial ground for difference of opinion 
as to whether the ratio decidendi of those cases was prop- 
erly applied in the instant case. Moreover, the question of 
subject matter jurisdiction is a controlling issue of law in 
this case. If the court is in error, the whole controversy 
could be terminated. The basis for the court’s determina- 
tion was that the tripartite offerings involved were an 
integrated entity and not three distinct, separate and inde- 
pendent transactions. An immediate appeal, if the court 
is in error, wil! materially advance the ultimate determina- 
tion. of the controversy end ‘would save * * * the cost and 
delay of protracted and expensive litigation.”’ Bobo!lakis 
v. Campania Panamena Maritima San Gerassimo, 168 F. 
Supp. 236, 240 (S.D.N.Y. 1958). Therefore, the request 
that the determination in respect of subject matter juris- 
diction be certified for appeal pursuant to 28 U.S.C. $1292 
(b) is granted. 

The determination that in personam jurisdiction is lack- 
ing as to defendant Crang is made final and entry of final 
judgment is ordered entered pursuant to Rule 54(b), F. R. 
Civ. P. 

However, ™ do not regard the conclusion that m per- 
sonam jurisdiction exists in respect of 1.0.8. and Cornfeld 
as meeting the requisites for certification. The standards 
for holding I.0.S. and Cornfeld personally subject to the 
court’s jurisdiction are too well established and firmly fixed 
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for there to be much room for difference of opinion 4s to 
the conclusion reached by the court that personal juris- 
diction over these defendants exists. The cases cited and 
relied on in the personal jurisdiction section of the opinion 
leave little basis for a contrary conclusion. Accordingly, 
the question is not certified for appeal. 


Dated: New York, New York 
November 26, 1974 


/s/ Roserr L. Carter 


. Rosert L. Carter 


U.S.D.J. 
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Order ef Carter, D.J. re Notice of, and Hearing en, UREED GUE) & WURDE 


Proposed Settlement ‘iiss 


UNITED STATES DISTRICT COURT 


“Ew Fok 


SOUTHERN DISTRICT OF NEW YORK 
-— =—-_ lc ro = - _— ll -_-_ |= Sl _-_ - a -_--_ - - - X 
HOWARD BERSCH, 
Plaintiff, 

-against- : (RLC) 
DREXEL FIRESTONE, INC., DREXEL 
HARRIMAN RIPLEY, BANQUE ROTHSCHILD, 
HILL SAMUEL & CO., LIMITED, ~ 
GUINNESS MAHON & CO., LIMITED, 
PIERSON, HELDRING & PIERSON, SMITH, 
BARNEY & CO. INCORPORATED, J.H. 
CRANG & CO., INVESTORS OVERSEAS 
BANK LIMITED, ARTHUR ANDERSEN & CO., 
I.0.S., LTD., and BERNARD CORNFELD, 


Defencants. 


Pe ee re kee en ee ee | 


ORDER 


Plaintiff and defendants Banque Rothschild, 
Guinness Mahon & Co., Limited, Hill Samiel & Co., Limited, 
Lexerd & Co., Inc., Pierson, lieldring & Pierson, and Smith, 
Barney & Co. Incorporated (the "Settling Defendants") having 
stipulated to the compromise and dismissal of this action 
as to them upon the terms and conditions set forth in a 
Stipulation of Settlement Gated June 28, 1974, 

| IT IS ORDERED as follows: 

1. A hearing shall be held before this Court 
on March 21, 1975, at 10:00 A.M., in Room 2903, United States 
Courthouse, Foley Square, Borough of Manhattan, County, City’ 
and State of New York, for the purpose of determining whether 


the Stipulation of Settlement is fair, reasonable, and adequate 


eT ee ee Pe Se ee 
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and should be approved by the « ourtl and Linal judgment should 
be entered dismissing this action against the Settling Defen- 
dants with prejudice and on the merits and tor the considera- 
tion of applications for counsel fees and disbursements and . 


expenses of Litigation on behalf of the class. 


2. At said hearing, cach member of the plaintiff 


class may shew cause, if he has any, why the Stipulation of 
Settlement should not be approved as fair, reasonable and 
adequate, why this action should_not be dismissed against the 
Settling Defendants with prejudice and final tsidlioniain’s entered 
and why attorneys’ fees and disbursements and expenses of 
litigation should not be awarded. No member ef the class will 
be heard and no papers submitted by or on behalf of any class 
member will be received or considered by the Ceurt at or in 
cornection with such hearing, unless such class member files 
prior to Marcn 6, 1975 a written statement of his position 
together with copies of all other papers to be submitted by 
him with the Clerk of this Court and serves copies ef said 
papers upon Silverman & Harnes, 75 Rockefeller Plaza, New York, 
New York 10019, attorneys for plaintiff; Davis Polk & Wardwell, 
attorneys for Banque Rothschild and Smith, Barney & Co., 
(ncorpor>ted, One Chase Manhattan Plaza, New Yerk, New York 
10005, and Sullivan & Cromwell, 48 Wall Street, New York, New 
York 10005, attorneys for defendants Lexerd & Co., Inc., 
Guinness Mahon & Co., Limited, Hill Samuel & Co., Limited and 
Pierson, Heldriny & Pierson, on -r before March 6, 1975: 
3. Each of the Settling Defendants, at their 

expense except as hereinafter provided, shall give notice of 


said hearing (substantially in the form annexed hereto) by’ ehh 


mail and by publication as follows: 


A. Bach Settling rf oa ay ghasl marl the 

K!.c notice on or before vecunber is 1974 to each person 
who purchased from it at retail the common stock of 
1.0.S., Ltd. upon the public offering or offerings 
made in September 1969. Such notice shall be mailed, 
postage prepaid, to each such purchaser at the last 
nieeth address recorded“in the records of the selling 
Settling Defendant. 

B. The Settling Defendants shall request in 
writing that each ibdesuviies or dealer known to have 
participated in the September 1969 offering or offer- 

ye ings of the common stock of 1.0.S., Ltd. managed 


by the Settling Defendants, y Investors Overseas 


Bank Limited and by J. H. Crang & Co. promptly mail 


such notice to each person who purchased the common 
stock of I.0.S., Ltd. upon such public offerings from 
such underwriter o~ dealer. Upon reascnable request 
of any such underwriter or dealer, the Settling 
Defendants shall furnish a sufficient number of copies 
of said notice for said purpose; iss dad however, 
that the Settling Defendants shall not be required 

to pay or advance any other expense of notice except 
postage to be given by such underwriter or dealer. 


Ci The Settling Defendants shall cause said 


vy’ 


notice to be published on or before January 5, 1975 in 
The New York Times, The International Herald Tribune 


(Paris), the Montreal Gazette, and the Globe and Mail 


(Toronto). 


D. 
filed in 
hearing, 


provided. 


December 


The Settling Derendants shall cause to be 


this court, 


proot of mai 


MO, Bove 


ou or hefore the date cf this 


iny and publication as herein 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTKICT OF NEW YORK 


UNITED STATES OF ANERICA 


Mg HOWARD BERSCH, 
Plaintiff, 


-against- 
ig DREYSL FIRESTONE, INC., DREXEL : 
kLC HARRIMAN RIPLEY, BANQUE ROTHSCHILD, 1} Civ. 5373 
— HILL SAMUEL & CO., LIMITED, : (RLC) 
GUINNESS MAHON & CO., LIMITED, 
PIERSON, HELDRING & PIERSON, SMITH, 
BARNEY & CO. JNCORPORATED, } 
INVESTORS OVERSEAS BANK LIMITED, 
ARTHUR ANDERSEN & CO., I.0.S., LTD. 
and BERNARD CORNFELD, : 


Defendants. 


TO: ALL PURCHASERS IN TKE PUBLIC OFFERING OR OFFERINGS 

COMMENCING SEPTEMBER 1969 of 11,600,000 SHARE. OF 

1.0.S., LTD. COMMON STOCK 3 

PLFASE TAKE NOTICE that pursuant to an order of the 

United States District Court for the Southern District of 
New York filed Deceinber 5 , 1974 a hearing will be held in 
Room 2903, United States Courthouse, Foley Square, Borough of 
Manhattan, County, City: and State of New York, United States 
of America, at 10:00 A.M. on March 21, 1975 to determine 
.hether a proposed partial settlement and compromise of the 
above-entitled action brought on behalf of a class composed 
of 311 purchasers in the public offering or offerings commenc- : 
ing in September 1269 of 11,000,000 shares of 1.0.S., Ltd. 
("10S") common stock should be approved and confirmed by the 


Court as fair, reasoneble anu adequate and, if such settlement 


and compromise be approved, to determine the allowance to be 


made for the attorneys' fees and disbursements and expenses 

of litigation on hehalf of the plaintiff class. The hearing 
may be adjourned from time to time by the Court at the hearing 
or at any adjourned session thereof without further notice. 

PLEASE TAKE FURTHER NOTICE that the partial settle- 
ment of this action, if approved by the Court, wiil include a 
class consisting of all persons who purchased the common stock 
vf I0S in the public offering or offerings which commenced in 
September 1969 and will be binding upon all members of such 
‘eieie who do not request to be excluded from such class. . Any 
member of the class will be excluded from the class if he so 
requests in writing received by the Clerk of this Court on or 
before March ov, 1975. Unless this Court's order dated June 28, 
1972 (which determined that the present action may be main- 
‘tained as a class action on wenalf of the class described 
above) should be vacated or modified in the future (see "“Sum- 
mary of Issues and Contentions" below), any judgment in this 
action, whether or not favorable to the plaintiff class, will 
include all members who do not request exclusion from the 
Class and will be binding upon all class members who do not sw 
request exclusion. Any member of the class who. does not re~ 
quest exclusion from the class may, if he desires, enter an 
appearance through his counsel. 

Any member of the class who desires to do so may 
appear at such hearing in person or by counsel] and show cause, 
if he has any, why the settiement and compromise hereinafter ' 
described should not be approved, why this action should not 


be dismissed on the merits and with prejvdice against the 
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a ee Defendants and why attorneys’ fees and disbursements 
and expenses should not be awarded in the amounts described 
below; provided, however, that no person si.all be heard with 
respect to the proposed scttlement and compromise and no 
papers or briefs submitted by any such persons shall be re- 
ceived ae cendeiered unless on or before March 6, 1975. such 
person shall file with the Clerk of this Court a written state- 
ment of his objections and copies of such papers or briefs and 
serve copies thereof upon Messrs. Silverman & Hlarnes, 75 
Rockefeller Plaza, New York, New York 10019, United States of 
America, who are counsel for plaintiff Howard Bersch; Messrs. 
Sullivan & Cromwell, 48 Wall Street, New York, New York 10005, 
United Sta-es of America, who are counsel for defendants 
Lexcrd & Co., inc. (formerly known as Drexel Firestone, Inc. 
and Drcx°l Harriman Ripley), Hill Samuel & Co., Limited, 
Guinness Mahon «s& Co., Limited and Pierson, licldring & Pierson; 
and Messrs. Davis Polk & Wardwell, One Chase Manhattan Plaza, 
New York, New York 10005, United States of America, who are 
counsel for Banque Rothschild and Smith, Barney & Co. Incor- 


porated. 
SUMMARY OF ISSUES AND CONTENTIONS 


This action was brought on December 9, 1971, with 
respect to a public offering or offerings of 11,000,000 shares 
of IOS common stock commencing in Septe ber 1969. The com- 
plaint alleged, inter alia, on behalf of plaintiff Howard 
Bersch and all other purchasers in the offering or offerings 
("the plaintiff class") that the offering circulars distrib- 


uted tc the class in connection with the offering or oicering. 
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were false and misleading in Bed on of the United States 

Securities Act of 1933 and the United States Securities Ex- 

change Act of 1934 and that by reason thereof, plaintiff and 

each member of the plaintiff class was entitled to recovery 
of damages against the defendants. No specific amount of 
damages is alleged in the seepiaiut; and the amount of 
damages (if any) would depend upon the consideration (if 

any) received by inns class member upon any atapeestsee of 

his IOS commen stock; but since the offering price of the IOS 

common stock in the September 1569 offering or offerings was 

U.S. $10.00 per share, the total amount of damages could not 

exceed U.S. $110,000,000 and might be substantially smaller. 

The defendants in the action are: the Settling 

Defendants (Banque Rothschild, Guinness Mahon & Co., 

Limited, Hill Samuel & Co., Limited, Lexerd & Co., Inc. (for- 

merly known as Drexel Firestone, Inc. and Drexel Harriman 

Ripley), Pierson, Heldring & Pierson and Smith, larney & Co. 

Incorporated ("Smith, Barney")), who were manayiia under- 

m writers with respect to the offering of 5,600,000 shares of 
49S common stock; and the Non-Settling Defendants - Investors 
Overseas Bank Limited ("I0B"), who were managing underwriters 
of another public offering of 3,950,000 shares of IOS common 
stock; Arthur Andersen & Co. ("Andersen"), accountants to 10S; 
10S itself, and Bernard Cornfeld, formerly Chuirman of the 10S 
Board of Directors. There was a third poe be eirering of 
1,450,000 sel of IOS common stock. Fro res under- KLY 

RLC jlevie offering} was“Biemi sed from the 
action for lack of personal jurisdiction. 

“i The defendants deny the material allegations of the 


complaint and assert that the claims asserted against chem 


are without merit. This Court has made no determination with 


respect to the merits of thi action or of any claim as- 
serted against any defendant. 

By order dated June 28, 1972, the United States 
District Court for the Southern District of New York deter- 
lined that this action may be maintained as a class action 
on behalf of all purchasers in the public offering or offer- 
ings described above of 11,000,000 shares of IOS common 


stock. This determination may be altered or amended at any 


time during the pendency of this litigation. . 


On or about October 31, 1973, the Settling Defen- 
dants moved for orders altering and amending the Court's class 
determination of June 28, 1972 to provide that this action 


may not be maintained as a class action, or, alternatively 


that non-United States rationals who purchased ov side the 


United States be excluded from the class. Similar motions 
were made by all of the Non-Settling Defendants. Defendants 
Bangue Rothschild and Smith, Barney moved the Court to dis- 
miss the complaint against them for lack of subject matter 
jurisdiction; similar moticns were made by defendants 
Andersen, 10S, and Cornfeld. Defendants Banque Rothschild, 
Guinness Mahon & Co., Limited, Hill Samuel & Co., Limited 
and Pierson, Heldring & Pierson also moved the Court to 
dismiss the complaint against them for lack of personal 
jurisdiction; similar motions were made by defendants I0oS 
and Cornfeld. Defendants I0S and Cornfeld moved to dismiss 
the complaint against them for failure to prosecute and 
lack of proper service of process, and 10S a)so moved to 
stay the action against it. 


The Court has denied the motions of defendants 


yy 
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Banque Rothschild, Smith, Barney, Andersen, 10S, and 


Cornfeld to dismiss the complaint against them for lack of 
subject matter jurisdiction. The Non-Settling Defendants 
have indicated that they will appeal this determination; 
defendants Banque Rothschild and Smith, Barney will not 
appeal it if the proposed Stipulation of Settlement is 
approved. The Court has not yet decided the other motions 
filed by the Settling Defendants, and will not decide such 
motions in the event that ‘the ditiomei dhicwiatten of 


Settlement is approved. The Cour? ied all-of) the motions KL 
made by defendants I0S and Cornfeli. 0s clas euirae ov Diy ennai 
tanto b Du Gurr yee wie. 

SUMMARY OF STTLEMENT TERMS 

The Stipulation of Settlement submitted to the 
Court for its approval provides that its purpose is to avoid 
the expense, inconvenience, bithceneion wan Gelay of further 
lité&gation against the Settling Defendants, and to assure 
appropriate benefits to members of the class from the final 
disposition of the litigation as to the Settling Defendants. 

If the Stipulation of Settlement is approved by the 
Court and is consummated in eisbbisin: with its terms, the 
action will remain pending against the Non-Settling Defendants 
(see “Summary of Issues and Contentions” above). 

The Stipulation of Settlement provides, in substance, 
that the Settling Defendants will create a Settlement Fund of 
$700,000. After payment from the Settlement Fund of expenses 
and counsel fees as determined by the Court, the Settler 2nt ° 


Fund will be distributed to the members of the class, in pro- 


portion to their losses, at such time and in such manner as 
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the court may darect.,. In ore cx tO participate in this distri- 
bution, members of the class will be required to oak -w 
the Court proofs of claim substantiating their losses and 
releasing all claims against any of the Settling Defendants 
relating to-or arising from tiie offering or offerings or IOS 
common stock in September 1969. 

The Stipulation of Settlement provides further that 
this action will be dismissed with prejudice and on the merits 
as against the settling Defendants, that the Settling Defen- 
dants will be released ana Si netiatent from the laine alleged 
in the complaint and .hat members of the plaintiff class will 
be barred and enjoined from asserting such claims against the 
Settling Defendants. 

The Stipulation of Settlement further provides that 
the Settling Defendants may withdraw from the settlement at 
any time prior to five days beforc the date set for hearing 
if members of the plaintiff class holding in the aggregate 
more than 300,000 shares of IOS common stock elect to be 
excluded from the plaintiff class. 

As noted above, the action will remain pending 
against the Non-Settling Defendants. Accordingly, the 
Stipulation of Settlement reserves to plaintiff and the 
‘plaintiff class all rights whatsoever against the Non- 
Settling Defendants, except that the Non-Settling Defendants 
will be released and discharged from all claims by the 
plaintiff class to the extent of any Claims, by way of in- 
demnity, contribution or otherwise, adjudicated against the 
Settling Defendants in favor of the Non-Settling Defendants 


and arising out of or relating to any of the events, natters 


-or transactions alleged in the complaint in this action. 
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The Stipulation of Settlement provides further that 
in the event of recovery by the plaintiff class against any 


of the Non-Settling Defendants, the Settling Defendants will 


be indemnified and held harmless, as a first charge upon any 
deel so recovered, ayainst any and all liabilities or ex- 

“penses, including counsel fees and the expense of litigation 
. incurred by them, by reason of the assertion by the Non~-Set~- 


‘tling Defendants against the Settling Defendants of any claim, 


whether by cross-claim, third-party claim or otherwise, aris- 
ing out of or relating to any of the events, matters or trans- 


actions alleged in the complaint in this action, and providing 


further that the Settling fendants shall be indemnificd and 


held harmless as a first charge upon any such recovery for any 
expenses necessarily and fairly incurred by the Settling De fen- 


dants in connection with furnishing evidence in this action 


_by deposition, discovery, at trial or otherwise. If the pro- 


‘posed plan of settlement is not finally approved, the Settling 


Defendants will make no payments and the case will proceed as 


though no settlement had been proposed. 
ALLOWANCE OF EXPENSES AND ATTORNEYS' FEES 


Counsel for plaintiff and the pleintiff class, the 
law firm of Silverman & Harnes, intends to apply to the Court 


for a fee in the amount of $200,000 and for reimbursement for 


payment of litigation disbursements and expenses incurred on 


behalf of the class, which are now in the amount of appruxi- 


mately $10,000 and may be increased by services rendered here- 


‘after. Ail such allowances and expenses will be paid from the 


Settlement Fund. 


EXAMINATIC ! OF PLEADINGS 295A 
AND PAPERS [N THE ACTION 


The foregoing references to the Stipulation of 


‘ Settlement, the pleadings, and other documents in this action 


are only summaries thereof. The complete texts are on file 


i with the Clerk of the United States District Court for the 


Southern District of New York at the United States Courthouse, , 
Foley Square, Borough of Manhattan, County, City and State of 
New York, United States.of America, and are available for in- 


spection there during regular business hours. Copies of depo- 


' gition transcripts and documents produced by the defendants 


will be available for inspection by any member of the class or 


. his attorneys during regular business hours at the offices of 


counsel for the plaintic.f. 


NOTICES TO ‘THE COURT 


All communications or notices to the Court with 


‘yespect to this Notice or this action should be addressed by 


first-class mail or its equivalent to 


IOS Litigation 

P. O. Box 211 

Radio City Station 

New York, New York 10019 \ 
Unit States of America 


Dated: Ncw York, New York 
December 5, 1974 


Clerk, United States District 
Court, Southern District of ' 
New York 
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Affidavit of Marc Bonnant re Swiss Proceedings -7 ig 1974 
JZITED STATES DISLPRICT COURT 2 ely 
SOUTHERN DISTRICT O# GIDW YORE 


DREXEL FIRESTONE, INC., et al., 
Defendants. 


EMBASSY Of THE UNITED STATES  ) 


O' AMERICA AT SWIT“ERLAND ) | 


MARC BONNANT, being duly sworn, deooses and says: 

1. I am a member of the Geneva Bar and a practicing 
attorney in Geneva, Switzerland. I am representing Me. Bernard 
Cornfeld in connection with proceedings ponding in Switzerland 
arising from an I.0.S., Ltd. ("IOS") stock offering in 1969. 

2, I have read an affidavit of Sidney 6. Silverman 
dated April 12, 1974, which refers to a discussion between Mr. 
Silv-sman and Antoine Hafner, a Geneva attorrey, ecncerning Mr. 
Hafner's representation of numerous clients who purchased I0S 

stock at the 1969 public offering. The affidavit states: 

"Mr. Hafner informed me [in the fall 
of 1973] that although a criminal ac- 
tion was then pending in the courts 
in Switzerland, his clients could not 
bring in Switzerland any civil damages 
suit in connection with their purchases 
of 10S stock." 

3. I ean state as a Geneva attorney that there is 


nothing in Swiss ‘‘cderal law or Geneva Cantonal law preventing 


Mr. Hafner's clients from bringing actions in Switzerland for 
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eivii aiamagses in coanec tion with their purchases of IOS stocx. 
Thes2 tzlients can bring such civil lawsuits as a matter of legal 
4. Moreaver, the Geneva judicial system provides for 
y ofscivil damages as part of a criminal lawsuit and -tr. 
Zefner is already pursuing this form of relief for his clients. 
There is currently pending an investigation by a Geneva magis-— 
trate ints alleged crimes relating to the 1969 IOS public offer- 
‘nz. In the Geneve criminal proceedings, Mr. Hafner has stated 
o% numerous occasions that he is seeking to recover civii damages 
“a reparations against Mr. Cornfeld and others on behalf of 
nundreds of clients who purchased IOS stock in 1969. I have also 
seen hundreds of simplified xeroxed forms prepared by Nr. Harner 
+9 fecilitate the filings of multiple claims by his clients in the 
Geneva criminal courts. “ir. Hafner stated that these claims are 
revresentative of a mucn larger group Or ‘His: citents.— tir... Baines 
nes asserted civil damage claims on behalf of the larger group 
in his intervention in the criminal proceedings. The same forms 


could, of course, also be utilized to facilitate the filing of 


additional claims in the Geneva civil courts. In fact, to date, 


another 90 E:ropean purchasers of I0S stock at the public offering» 


4m 19659 -— all clients of Mr. Hafner -—- have already settled their 


claims in the course of the proceedings pending in Geneva and 
have received payment. The Geneva proceedings are now continuing 
with discovery. Mr. Cornfeld has participated throughout these 
proceedings and has denied all claims of wrongdoing. There < '’e 


Bisco 2urrent negotiations vending regarding the settlement of 


approximately 200 more claims of IOS stock purchasers. These 


ee 
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Swiss procedure, Mr. Hafner has 


inelude 


some United 


lve IOS snerenolder: from a number 


in 1969 at the time of the IOS puo 


we 


States citizens 


class actions per se are unknown to 


continuously represented a lar 


‘group of IOS purchasers and used identical forms on behalf of 


of them in seeking civil rep 
of Swiss Employees who are s 


October 1971, and its memder 


their interests. Mr. Hafner has 


rations. 


ockholders 


retained 


A Committee for the Def=nse 


in 


Mr. 


TOS was also formed 


Hafner to represent 


received from his clients the 


sum of 1 Swiss france for each IOS share purchased. In additio 


Mr. Hafner, as representativ 


sum fee of 50,000 Swiss francs 


tnat has been consummated wit 


any suggestion that Euroresn purchasers of iol! stock do not nav 


f this 


n YO of his 


group, 


Cc 


liencs. According! 


an adequate judicial forum in Switzerland or that they are not 


2 
and 


ny, 


also received 2a lump- 


is 


in connection with the settlement 


2 


receiving adequate representation by well-compensated counsel in 


Switzerland is without foundation. 
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Coli of Cntaad Sata Boek ot habinls ter te 
Second Circuit Granting Motion for Stay 


Ginites States Court of Appeals 


SECOND Cincuir 


At a Stated Term of the United Stetes Court of Apreris, in and for the Second Circuit, 
held at the United States Court Hons, in the City of New York, on the 19th 
day of December , one thuveard nine hundred and seventy-four. 


Present: 
HON. HENRY J. FRIENDLY, SSeS EO OF 
Ss ‘ aa 
i= “*\ 
HON. WILLIAM H. TIMBERS, ee =‘ 


; Set ) 
Canes 
‘% Sinie LFicesg i 


Circuit Judges. 


— 


HO' xD BERSCH, 


Plaintiff, 
Vv. Docket No. 74-8400 


DREXEL FIRESTONE, INC., DREXEL HARRIMAN 
RIPLEY, BANQUE ROTHSCHILD, HILL SAMUEL & 


CO., LIMITED, PIERSON, HELDRING & PIERSON 


SMITH, BARNEY & CO. INCORPORATED, J.H. 


CRANG & CO., INVESTORS OVERSEAS BANK 


LIMITED, ARTHUR ANDERSEN & CO., 1.0.S., 
LTD., and BERNARD CORNIELD, 
Defendants. 


Counsel for defendant Arthur Andersen & Co. and counsel for 
defendant Bernard Cornfeld having moved for a stay of th2 parties to 
a proposed partial settlement of the above-entitled action from mail- 
ing a notice of the proposed settlement in accordance with an order 
of District Judge Carter made December 4, 1974, and argument thereon 
having been heard, it is 


Ordered that the said motion for a stay be, and it hereby 
is granted until the pending motion for leave to appeal to this court, 
under 28 U.S.C. § 1292(b), from the decision of the Gistrict court that 
it has subject matter jurisdiction of this action is determined and, 
if such motion for leave to appeal should be granted, for such further 
period, if any, as shall then be provided. Because of the close rela- 
tionship Setween the motion for a stay and the motion for leave to ap- 
peal, the Clerk is directed to refer the said motion for leave to ap- 
peal to a panel consisting of Judges Timbers and Friendly and, since 
Judge Gurfein, tho other member of this week's panel, has disqualified 
himself, Judge Mulligan. The court retains jurisdiction to impose 
upon the moving parties any expenses caused to the plaintiff or the 
settling defendants by the stay herein granted, if such expenses 
should be allowed in the interest of justice. 


90 ee ar a 
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Notice of Motion of 1.0.S., Ltd., for a 
Stay of Proceedings, Dated April 16, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


a 


igh epee age ss Aili TR at Py ek * 
HOWARD BERSCH, $ 
" Plaintiff, t TL Cive 5373 (ReheCe) 
~against- : 
NOTICE OF MOTION BY 
DREXEL FIRESTONE, INC-, et ale, . DEFENDANT I-.0-S-, LTD. 
FOR STAY OF PROCEEDINGS 
Defendants. $ 
-— - oo wo oe «= eo f= =e =e =F &-F =| SESelUOlUD os ~- = 


PLEASE TAKE NOTICE that upon the affidavit of Herbert 

iM. Wachtell, sworn to the 16th day of April, 1974, and upon all 
prior papers and proceedings herein, the undersigned will move 
this Court before the Honorable Robert L- Carter, at a date, time 
‘and place to be fixed by the Court, in May, 1974, in the United 
States Courthouse, Foley Square, New York, for an order, pursuant 
to the inherent equitable powers of this Court and in accordance 
with the doctrine of international comity, staying all proceedings 
herein as against defendant I-0-S., Ltd-, on the ground that it 

is now in liquidation in Canada, the country of its corporate 
domicile, and for such other and further relief as to the Court 
may seem just and proper. | 


Dated: New ‘ ork, New York 
April 16, 1974 


WACHTELL, LIPTON, ROSEN & KATZ 


aa 


A Member of the Firm 


Attorneys for Defendant I-.0-S., 
Ltd. 

Office and P-.O- Address 

299 Park Avenue 

New York, New York 10017 

Tele No- (212) 371-9200 


SOLA 


SILVERMAN & HARNES 
Attorneys for Plaintiff 
One Rockefeller Plaza 
New York, New York 10020 


DAVIS POLK & WARDWELL 

Attorneys for Defendants Smith, Barney 

& Co- Incorporated and Banque Rothschild 
One Chase Manhattan Plaza 

New York, New York 10005 


GOLD, FARRELL & MARKS 
Attorneys for Defendant 
Bernard Cornfeld 

595 Madison Avenue 

New York, New York 10022 


BREED ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co- 

One Chase Manhattan Plaza 
New York, New York 10005 


SULLIVAN & CROMWELL 

Attorneys for Defendants Drexel Firestone, 
Inc-, Hill Samuel & Co-, Limited, Pierson, 
Heldring & Pierson and Guinness Mahon & 
Co-, Limited 

48 Wall Street 

New York, New York 10005 


PAUL, WEISS, RiFKIND, WHARTON & GARRISON 
Attorneys for Detendant 

Investors Overseas Bank, Ltd. 

345 Park Avenue 

New York, New York 10022 


WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 
J- H- Crang & Co- 

One Chase Manhattan Plaza 
New York, New York 10005 
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Affidavit of Herbert M. Wastaolt in Support of 
1.0.S., Ltd.’s Motion for a Stay of Proceedings, 
Sworn to April 16, 1974 
- UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, : 


ji Plaintiff, : 71 Civ. 5373 (R-L-C-) 


: ~against- : AFFIDAVIT 
'’ DREXEL FIRESTONE, INC-, et al-, : 


Defendants. : 


' STATE OF NEW YORK ) 
) sse: 


| COUNTY OF NEW YORK) 


HERBERT M. WACHTELL, being duly sworn, deposes and 
says that he is a member of the firm of Wachtell, Lipton, Rosen 
& Katz, attorneys for defendant I-0-S., Ltd- ("IOS"), now in 


liquidation. 


1. This affidavit is submitted in support of the 
motion made and served herewith on behalf of I0S for an order 


of this Court staying all proceedings in this action against 


‘| said defendant pursuant to this Court’s general equitable powers 


and the doctrine of international comity. This motion is made 
alternatively to the motion of 10S, filed simultaneously here- 
with, for an order dismissing the complaint as to IOS on the 

grownd that the Court lacks jurisdiction herein, both over the 


person of IOS and over the subject matter of the action. 


2. The predicate of the instant motion for a stay 


of proceedings is the fact that IOS has recently been adjudi- 


cated insolvent in Canada, the country of its incorporation, 
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and is now in liquidation there pursuant t> the provisions of 

' the Winding-Up Act of Canada, Revised Statutes of Canada, 1970, 

1 Chapter W-10, and the Orders of the Supreme Court of New Bruns- 

wick. (A copy of the portions of the Winding-Up Act which are 

. particularly relevant to this motion are annexed hereto as Ex- 

‘| hibit "A".) By virtue of the foregoing, the affairs of I0S are 

' now in the hands of court-appointed Co-Liquidators who are pro- 
ceeding to effect the orderly liquidation of IOS pursuant to the 

: Winding-Up Act and the orders of the Supreme Court of New Bruns- 

: wick, Canada. As is more fully set forth below, the stay of pro- 

ceedings requested hereby is justified and indeed required in 


| that: 


(a) the continued prosecution of this action 
outside of the liquidation forum is incon- 
sistent with the letter and spirit of the 
insolvency laws of both Canada and the United 
States and creates a grave risk of hardship 
and prejudice to the Liquidators and to the 


creditors of IOS as a whole; 


(b) the continued prosecution of this action will 
engender unnecessary and duplicative litigation 
interfering with the swift and economic adminis- 


tration of the IOS estate; and 


(c) plaintiff and the members of the class he pur- 
ports to represent will have a full and fair 
.opportunity to present their claims against IOS 


in the Canadian liquidation proceedings. 
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I0S is presently in liquidation proceedings 
in New B wi c ° 


ee 


3. In ligt of :he crucial importance of the I0S 


liquidation proceedinc. .> the instant motion, a brief state- 


'! ment of the history of ose proceedings and a general de- | 


scription of the Winding-Up Act may be helpful to the Court. 


4. The liquidation proceedings against IOS were ini- 
tiated on August 30, 1973, before Mr- Justice Dickson of the Su- 
preme Court of New Brunswick, Canada, on the petition of the 
Public Trustee of the Province of Ontario, as a creditor of I0S.* 
Subsequently two additional petitions for the liquidation of I0S 
were filed, one by another creditor, and one by a shareholder -- 
all three petitions being supported by the Canadian governmental 
authorities. For technical reasons not here relevant, it was the 
last of these petitions that was granted when, on November 5, 
1973, Mr- Justice Dickson, upon findings that IOS was insolvent, 
that its capital had been impaired, and that its liquidation 
would be “just and equitable", entered a Winding-Up Order, pur- 
suant to §§ 10(c), (d) and (e) of the Winding-Up Act. Mr- Justice 
Dickson’s Opinion and the Winding-Up Order are annexed hereto as 


Exhibits “B" and "C", respectively. 


| 


* It is of particular significance on this motion that the filing 
of this first petition seeking the liquidation of IOS followed 
and was in great measure the result of conferences among repre- 
sentatives of the governments of Canada and the Provinces of 
Quebec and Ontario, the regulatory authorities of Luxembourg 
and of the United States Securities and Exchange Commission. 
During those conferences it was agreed, inter alia, that liqui- 
dation of various entities in the huge multi-national IOS com- 
plex would be sought by or with the assistance of the govern- 
ments or regulatory authorities of the corporate domiciles of 
the various key corporations- Since I0S was incorporated under 
the Federal Companies Act of Canada (R-S-C. 1952, c+ 53), pri- 
mary responsibility for the liquidation of I0S devolved upon 
the Canadian authorities- It was further agreed at these con- 


[Footnote continued] 


5. The entry of the Winding-Up Order came only after 
a lengthy and thorough inquiry -- including a full-scale trial 


| between October 15 and October 31, 1973 -- into the financial 


| 

| 

j 

| and corporate condition of 10S- These preliminary proceedings 
were necessitated by the resistance of the then incumbent IOS 


Board of Directors (the “Old Board") to the various efforts to 


305A | 
| 
| 
| 
| 
| 
| 
| 


put I0S into liquidation. A full account of these preliminary 
proceedings is contained in the opinion of Mr- Justice Dickson 
determining that liquidation proceedings were proper (see Exhibit 
"B" hereto). Subsequent to that decision and the entry of the 

! Winding-Up Order, the Old Board continued its fight, rut finally 
| was defeated when leave to appeal the Winding-Up Order to the 

|| Court of Appeal was denied- (A copy of the opinion denying the 
application for leave to appeal is attached hereto as Exhibit 


*5°.3 


6- By virtue of the entry of the Winding-Up Order 


i against I0S, its affairs became subject to the paramount control 


| {Footnote continued] 


ferences that an informal international committee made up of 
| representatives of the various governments and regulatory auth- 
orities referred to above would periodically meet and generally 
oversee the liquidation process. 
| 


The proceedings were initiated specifically in the courts of 

New Brunswick because IOS had its “head office” in the Pro- 

| vince of New Brunswick in the City of Saint John. See Exhibit 

i] "A", § 12(1)- The Public Trustee of Ontario filed the petition 

! as the representative of the Crown in the right of the Province 

of Ontario, which had become a creditor of IOS asa result of 

the cancellation, by the Ontario authorities, of the charter 

i of Transglobal Financial Services Limited ("Transglobal"), a 

major subsidiary of 10S and also a Canadian (Ontario) corpora- 

tion, also in consequence of the international conferences de- 

i scribed abcve- By virtue of the Ontario Business Corporation 
Act, the cancellation of Transglobal’s charter resulted in the 

assets of Transglobal vesting in the Crown through the Public 

Trustee for the province of Ontario. These assets included 

a debt allegedly owing to Transglobal by I0S, and thw? made 

the Province a creditor for purposes of the Winding-Up Act. 


| 
| ve 
! 
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of the New Brunswick Court, which is specifically empowered by 


the Winding-Up Act to oversee the beneficial winding up of an 
insolvent company. Indeed, the Act creates a comprehensive and 
pervasive scheme to assure this end- Thus, to assist the Wind- 
ing-Up Court, the Act provides for the appointment of a liquida- 
tor or liquidators of the company (Exhibit “A", § 23) with broad 
powers: (a) to marshal and take charge of the company’s assets; 
(b) to collect outstanding accounts, assess and compromise or 
otherwise dispose of claims, and generally administer the affairs 
of the company; and (c) to distribute the assets to the creditors 
of the company (Exhibit "A", §§ 33-40; 93-95). When the Wind- 
ing-Up Order against IOS was ertered, the New Brunswick Court ap- 
pointed two Co-Liquidators of the estate and effects of I0S to 
discharge these functions. One of them, Mr- Jean-Romeo Lajoie, 

a Chartered Accountant and Licensed Trustee in Bankruptcy who 


is employed by the Department of Consumer and Corporate Affairs 


, Of the Canadian Federal Government, had previously been appcinted 


as provisional liquidator of IOS (pursuant to § 28 of the Winding- 


; Up Act) in August, when the original winding-up petition of the 


Public Trustee was filed, and had served in that capacity pending 
the determination of the Old Board’s objections to the entry of a 
final Winding-Up Order-* The other permanent Co-Liquidator is 
John A-G- Page, of the City of Fredericton, New Brunswick, who is 
also a Chartered Accountant and Licensed Trustee in Bankruptcy. 
(A copy of the order appointing the Co-Liquidators is annexed 


hereto as Exhibit "“F".) 


* The Order appointing Mr- Lajoie provisional liquidator had 
been appealed by the Oid Board on procedural grounds, all of 
which were overruled by the Court of Appeal. (A copy of its 
opinion dismissing this appeal is annexed hereto as Exhibit 
ro ta 


| 
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®. Winding-Up Act provides for the centralization 


7. The Winding-Up Act envisions that the Winding-Up 


Court and the liquidator or liquidators appointed by it will 


. administer a centralized, orderly and equitable liquidation in 


' the Winding-Up Court alone- The Act contains nerous provisions 


designed to assure that all claims against the company in liqui- 


dation will be presented and determined solely in the liquidation 


forum. Thus it requires creditors to file their claims in the li- 
quidation Court, on notice to the liquidator (Exhibit "a7, S T4d% 
and empowers the liquidator to require that claims be proved to 
the satisfaction of the Court before being allowed (Exhibit “A", 

§ 75(1))- With respect to properly filed claims, the Act provides 
that they may be contested by the liquidator, or any creditor or 
shareholder, and that, if they are contested, objections shall be 
filed with the liquidator, as shall answers thereto, and that the 
hearing and determination of the objections shall be by the Wind- 


ing-Up Court (Exhibit "A", §§87-$2).- 


8. Perhaps of greatest significance on this motion 
is the fact that the provisions for the filing and proving of 
claims in the Winding-Up Court are complemented by still other 
provisions emphatically prohibiting the institution of or main- 
tenance of proceedings against the company in any other court 
without leave of the Winding-Up Court. Thus section 21 of the 


Winding-Up Act provides that: 


After the winding-up order is made, no 


be proceeded with or commenced against 

the company, except with the leave of 
and subject to such terms as 

the court impyses-. (Emphasis added-) 


eee eee enee anaes ae = « 


-- Exhibit "A", §21 
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, By virtue of this provision, the entry of the Winding-Up Order 

il ' 


'is intended to effect an automatic stay of all proceedings -~- at 


| least in Canada -- against the insolvent company, and thus helps 
, to assure that all claims will be brought before the Winding-Up 
Court. Other provisions of the statute further promote the ex- 
clusive control of the Winding ‘‘p ‘ourt over the affairs of the 
insolvent by prohibiting the creation of any lien or privilege 
upon the property or debts of the company after its winding-.9 has 
commenced (Exhibit "A", § 86), and by providing that any assets 
.in the hands of the liquidator can be obtained only on petition 
to the Court, and not by any “other proceeding of any kind what- 
wees? (Exhibit "A"; § 136)- 

C. The policy of the United States is consistent with 

that of Canada. In accordance with principles of 


international comity, the Canadian policy should be 
recocpized_and given effect by this Court. 


9. It should be noted that your deponent is not, by the 
foregoing discussion, asserting that the Canadian Winding-Up Act 
would by its own force have extraterritorial effect which would 
ipso facto preclude a non-Canadian citizen from instituting or pro- 
secuting actions in the United States or in any other non-Canadian 
jurisdiction. It is, however, respectfully submitted that this 
Court is obligated pursuant to traditional equitable rules and the 
doctrine of international comity to give effect to the statutory 
policy of a friendly foreign jurisdiction such as Canada. This 
is, of course, partic™’’arly true where the policy of this country 


is directly consonant with the policy of the foreign jurisdiction.* 


* Indeed, as detailed above, the Canadian liquidation proceeding 
herein is the direct outgrowth of governmental level agreements 
involving the United States and Canada specifically calling for 
the commencement and control of the liquidation of 10S in its 
home jurisdiction, Canada- See fn-s p- 3, supra. 


x, 


| 

po here there can be no doubt po a policy of the Urited States 

" is in fact fully consistent with that of Canada- Indeed, the policy 

| of centralization of all liquidation activities, as contemplated 

‘| by the Canadian Winding-Up Act, i353 among the fundamental purposes 

' of almost all insolvency laws and specifically is «mong the funda- 

' mental purposes of the United States Bankruptcy Act. Thus, for 
example, both the United States Bankruptcy Act and the Canadian 
Winding-Up Act seek to protect creditors against raids on the in- 
solvent’s assets b. cluimants seeking an unjustified preference. 
Likewise, both encourage the protection of the assets of the estate 
from undue expenses of administration and the protection of the 
courts from being made instruments either of inequity in the treat- 


ment of claimants or ot the dissipation of assets belonging to 


the estate. To foster these purposes the United States Bankruptcy 


Act -- like the Canadian Winding-Up Act -- expressly provides for 
stays of actions against the insolvent debtor. (See, e-g-, S§ 


lla and 17b(4) of the United State~ B*nkruptcy Act and Bankruptcy 


Rule 40i(a); see also I0S Memorandum of Law, p- 10-) 


10. Additionally, as the IOS Memorandum of Law amply 
demonstrates, the United States courts have repeatedly recog- 
nized ‘the desirability of centralizing liquidation proceedings 
in the jurisdiction of the corporate domicile of the insolvent 
debtor and accordingly have dismissed actions or granted stays 
against prosecution ir jurisdictions other than the Liquidation 
torum- (See IOS Memorandum of Law, pp- 4-9-) In this connec- 
tion it is noted that such dismissals ind stays have been granted 
whether the liquid tion jurisdiction is merely a sister state 


or a friendly fore.gn country. (Ibid-) 


11i- It is further significant that such long-standing 


judicial practice in this country is in the process of being 
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specifically codified as a part of the United States Bankruptcy 


laws. Thus, as set forth in the IOS Memorandum of Law, the newly 

H 
proposed United States Bankruptcy Act would expressly authorize 

| 


a foreign liquidator to appear in a United States bankruptcy court 


' and seek a stay of all proceedings in the United States pending 


against a foreign insolvent debtor. (See IOS Memorandum of Law, 
p- 11.) A commentary to the proposed Bankruptcy Act further notes 


that the Act is not intended to preclude (what is apparently rec- 


' ognized as existing practice) the seeking of similar relief ina 


non-bankruptcy court, on principles of international comity, as 


‘well. (IOS Memorandum of Law, p- 12-) That, of course, is the 


precise relief that is being sought by the present motion. 


12. In sum, it is apparent that the continued prosecu- 


tion of plaintiff’s claims against IOS in this Court is wholly 


| contrary to the policy of both the laws of the corporate domicile 


of 10S and the laws and judicial precedent of the United States. 


, Only the fortuity of geography creates the possibility that this 


, action may nonetheless go forward here unless the instant motion 


is granted -- i-e-, if the I0S liquidation proceeding were pend- 


ing in New Hampshire rather than New Brunswick, the present action 


| 
would already have been automatically stayed by virtue of Rule 


401(a) of the Bankruptcy Rules. Therefore to achieve a parallel 
result in the present situation, it is necessary for this Court 
to exe~cise its undoubted discretion and to grant the requested 
stay- The grant of such stay thus serves the interests of equity 
a: well as international comity and helps to assure like recog- 
nition of United States law and policy by Canadian courts in con- 
verse situations -- i-e-, suits in Canadian courts against United 


States bankrupts. | 
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D. There are other unique factual and policy con- 
siderations which justify, if not require, the 
grant of a stay of this action as to IOS. 


13. Beyond the foregoing there are certain unique and 


compelling facts about the IOS liquidation in particular which 


make the application of the aforesaid policy especially desirable. 


Foremost among these facts is the enormously complex and vast 
scope of I0S’ past operations. Indeed, it is notoriously well 
known that IOS was once one of the largest financial complexes 
in the world, directiy or indirectly operating a multinational 
network of literally scores ot subsidiaries in the fields of mu- 
tual fund management and sale:, real estate, banking, under- 
writing and insurance. In recent years, however, the I0S em- 
pire suffered a monumental collapse, Placing the company in a 
state of utter confusion and turmoil which only compounded 

the inherent complexity of its operations and the task now con- 
fronting its Co-Liquidators.- The opinion of Mr- Justice 
Dickson of the Supreme Court of New Brunswick in authorizing 
the winding-up of IOS summarized IOS” recent pre-liquidation 
disaster as follows: 


Trading in the stock of IOS, its funds and 
subsidiaries, has been suspended in all of the 
major stock exchanges in the world; substantial 
major assets, including deposits *** have been 
frozen in various jurisdictions; no leg-timate 
bank in the world will *** permit IOS or its 
subsidiaries to maintain even a trading account; 
the [last] president of I0S, one Milton Meissner, 
has been since June [1973], incarcerated in a Lux- 
embourg jail:* the Securities Exchange Commission 
[sic] of the United States has inaugurated against 
some forty-two defendants, including IOS and many 
of its principals including Vesco and Leblanc [the 
predecessors of Meissner), a major fraud suit which 
is at present unconcluded before a New York court; 
the charter of the Ontario company ‘'ransglobal, 
which through subsidiaries manages what is left in 
the various mutual funds, has been cancelled; and 
Vesco and LeBlanc have sought sanctuary in the 
Bahamas and Costa Rica. 


* * * 


* Mr. Meissner wasS released on bail in March, 1974. 


=10- 
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to illustrate the state of complete and irrevocable 
disarray and impotency into which the company has 
fallen. 


! 

| ! 
All of the foregoing can of course serve only 

| 

| 

! -- Exhibit "B", pp- 10-11, 17 


It is from this position cf “irrevocable disarray" that the Co- 
Liquidators of IOS are proceeding to marshal the assets of the com- 
pany and preserve as much as possible for al] the creditors and 
shareholders of IOS wherever located- Obviously, even under nor- 

mal circumstances a task of this magnitude would be extremely dif- 


ficult- When, however, the Co-Liquidators must divert their ener- 


gies and the assets of the estate to defend actions in widely di- 
verse and scattered jurisdictions throughout the world, the task 


. becomes impossiLle and prohibitively costly, all to the detriment 

I 

|}of innocent creditors and stockholders -- including even those whom 
the Plaintiié herein purports to represent. It is precisely for 


the purpose of conserving the assets of the estate for the bene- 
i 
| €it of all bona fide creditors and shareholders that the present 


| stay of proceedings outside the liquidation forum is sought.-* 


* It is significant that, in striking contrast to the com- 

plexity of the task faced by the Liquidators, it appears 

that the assets of IOS which will eventually be available 

for creditors will be quite minimal. Indeed, we are advised 

that the I0S assets -- as distinguished from assets of numer- 

ous subsidiaries (which subsidiaries in many cases are them- 
selves in liguidation under the control of other courts and 

other liquidators) -- would be totally insufficient to meet 

a judgment of the magnitude sought by the plaintiffs herein, 

even if plaintiffs were the only claimants in the liquidation 

proceedings -- which of course they are not- It is further 

of some significance that because of the dubious financial 

position and fluctuating circumstances which IOS has been in 
; for the past year or more, plaintiffs in other actions against 
i" IOS and its related companies in this District have obtained 
voluntary suspensions of such actions. For example, the case 
of Halbfingor ve Bleakney, ect ale, 71 Civ-e 3261 (M-E-L-) in 
which 10S’ predecessor corporation, IOS, Ltd- (S-A-) Panama 
is a defendant has been put on the Suspense Docket of this 
Court pursuant to Rule 20(A) of the Rules for the Administra- 
tion of the Civil and Criminal Calendars of the Southern Dis- 
trict of New York under the Individual Assignment System. Sim- 
ilarly, in ti.t case ot Fogel v- Chestnutt, ct al-, 67 Civ. 60 
(L-W-P.-), also involving IOS’ predecessor, the parties stipu- 
lated to the placing of the action on the Suspense vDocket of 
this Court. At least three other actions known to be’ pending 
in the Southern District of New, York involving I0S and related 
companies have also been placed on the Suspense Docket -~- by 
the plaintiffs therein -- because of the liquidation of I0S.- 
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14. It should also be noted that this is not an 
action involving a pure!y local United States creditor seek- 
ing to assert a specific claim against a specific asset of the 
insolvent company -- a set of circumstances which may in certain 


instances justify the continuation of a suit in a jurisdiction 


,, Other than the liquidation forun. (See IOS Memorandum of Law, 


p- 16)- Indeed, in the instant case there is no specific res 


involved nor any attachment of assets by plaintiff and the 


' plaintiff is actually purporting to represent not loca] creditors 


but an enormous class of shareholders and former shareholders of 
IOS who are located primarily in jurisdictions far removed from 
the United States-* One of the largest block of members of 
plaintiffs’ purported class consists of Canadian citizens. In 
this regard, your deponent would note that one of the three pub- 
lic offerings of I0S stock out of which this action grows (j-e-, 
the so-called “Crang offering”) was made wholly within Canada 
and only to citizens and residents of Canada- A second offer- 
ing (i-@-, the so-called "“IOB offering") was made in substantial 
part to Canadian citizens, as plaintiff himself acknowledges in 
his complaint herein- This latter point, of course, creates the 
anomalous circumstance that Canadian citizens, at least those 
resident in Canada and clearly subject to the jurisdiction of 


the Canadian courts, may potentially be participating in a suit 


* Not only do most of plaintiff’s purported class members 
reside in foreign countries, but they made their purchases of 
IOS stock in the jurisdictions of their residences pursuant to 
prospectuses which expressly stated that the stock was not be- 
ing offered: in the United States or to citizens or residents. 
of the United States. Accordingly, it is reasonable to con- 
clude that such foreign purchasers anticipated that their 
rights against I0S, if any, would ultimately have to be as- 
serted in 10S” corporate domicile or, at least, in some jur- 
isdiction other than the United States. 
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they could not participate in if it had been instituted without 


prior leave in a Canadian court other than the Winding-Up Court. 


15. It is further highly pertinent to this motion 
that the very nature of the instant action insofar as it runs 
against I0S, an insolvent corporation now in liquidation, is 
not a traditional claim for money damages alone which might 
ordinarily be properly heard by a court of general jurisdiction, 
but is rather one within the special competence of a liquidation 
court. For the claim of plaintiff and his purported class as 
against IOS arises from their position as stockholders of IOS, and 
amounts to nothing more than an attempt -- on a theory of fraud 
in the inception of their purchase of eteek + to upgrade their 
status vis-a-vis the estate of IOS from that of stockhoiders to 


creditors. But a claim of this sort gives rise to precisely 


the type of issue -- i-e-, the ranking and priorities among claim- 
ants against a company in liquidation -- which goes to the very 


heart of the function of a liquidation court and of the purpose 
of insolvency laws generally (see, e-g, Exhibit "A", § 71(2))- 
Thus, plaintiff and his class should be stayed from proceeding 
herein so that their claim against IOS can be disposed of in the 
specialized proceedings now in progress in the Winding-Up Court, 


and consistently with the provisions of the Winding-Up Act. 


16. A final point justifying the request for a stay 
herein is that there is a substantial danger -- indeed a like- 
lihood -- that there vil in the end be a wasteful duplication 


and multiplicity of litigation if this action is permitted to 
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continue as against IOS- In this regard it is noted that since 
there is presently no attachment by plaintiff against any I0S 
assets, and since none is likely in view of the fact that I0S’ 


assets in the United States are minimal at best, plaintiff 


, and his class would as a practical m.tter ultimately have to 


come to the Canadian Winding-Up court to enforce any judgment 


| obtained in this proceeding- Moreover, we are advised by 


Canadian counsel that the ultimate presentation in the Canadian 
Winding-Up Court of any claim based on a judgment resulting 
from this action might be subject to a substantial challenge 

on jurisdictional grounds and might re-open the entire question 
of 10S’ liability, particularly if the 10S liquidators should 


d-termine that in the interests of an orderly Winding-Up they 


' should not submit to this Court’s jurisdiction by actually 


defending this action on its merits-* Addit ally, regard- 
less of where the merits of this action are ultimately liti- 
gated it appears that further litigation in the Canadian Wind- 
ing-Up Court will be likely in light of the fact that the Wind- 
ing-Up Act directs the Winding-Up Court to “determine the amount 
for which [any claim] shall rank" (Exhibit "A", § 71(2))- That 
provision, we are advised, will raise an exceedingly complex 


issue in Canada by virtue of the fact that plaintiff’s purported 


sia lase Sees salsa adieaabasoncoaiia 

* This conclusion is based in part on the basic principle of 
Canadian Winding-Up law (reflected, inter alia, in sections 5, 
21 and 22 of the Winding-Up Act) that the rights of creditors 
are determined as of the date of presentation of the petition 
for a Winding-Up- Since any judgment against IOS in this ac” 
tion will obviously be rendered after that date, there is a 
serious question as to whether such a judgment will be en- 
titled to recognition for any purpose in the Winding-Up pro- 
ceeding; accordingly, a full-scale relitigation of the merits. 
may well be necessary in the Winding-Up court. (See also I0S 
Memorandum of Law p- 14). 
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H class here is made up of stockholders who are now effectively 

| seeking a priority eas judgment “creditors” by proceeding herein. 
| It is noteworthy that t.iis might also be the case in a United 

{| 

| bentes bankruptcy proceeding. (10S Memorandum of Law, p- 14.) 

As already noted above, that issue renders plaintiffs claim 
herein one which should peculiarly be determined by the Winding-Up 
court. (See ¥ 15, supra-) It is finally noteworthy that Canad- 
ian counsel has advised that to the extent that members of plain- 
tiff’s purported class do not actually participate in the present 
litigation they will not be affected by the results herein and 

| will be free to proceed anew in Canada with the same claim, there- 
by requiring a further litigation of the issues presented in this 

| action. In this regard, it should be noted, that Canadian coun- 
sel’s position is similar to that stated by other defendants here- 
in in connection with their attacks on the propriety of a class 
action herein. (See, e-g-, Affidavits of John Godfray LeQuesne, 
sworn to September 28, 1973; Charles Jolibois and Ercole Graziadei, 


sworn to November 27, 1972.) 


Lis The obvious potential for wasteful and duplica- 
tive litigation, as outlined above, can be avoided if the stay 
requested herein is granted- The issues of the right to recover 

| of the plaintiff’s class and their practical ability to recover 
can then be determined in expeditious and equitable proceedings 
in Canada- Inasmuch as Canada is a country with a traditional 
commitment to the values of due process, there is no reason to 
doubt that plaintiff and his class will receive a fair hearing on 
their claims. In light of the obviously careful and tho.~-'%gh man- 


ner in which the New Brunswick court has thus far handled the I0S 
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liquidation proceedings, as evidenced by the various opinions | 


and orders previously made Exhibits hereto, it is clear that 


plaintiff and his class will indeed receive a fair hearing- H 


18. In view of the foregoing it is respectfully 
submitted that no prejudice will result to the plaintiff if 


the requested stay is granted- Ironically, from a practical 


| standpoint. the diversion of IOS assets and the attention and 


" energy of the Co-Liquidators that would result from forcing 


them to meet diverse claims in various local situations around 


the world may itself be highly prejudicial to the plaintiff and 


‘ his class herein- 


CONCLUSION 


In sum it is clear that the policies of both Canada 


' and the United States justify and require the stay of this ac- 


tion as against IOS in favor of the assertion by plaintiff and 


his class of their claims before the Supreme Court of New Bruns- 


' wick wherein the IOS Winding-Up Proceeding is pending. Moreover, 


given the substantial threat of duplicative litigation, the clear 


danger to the orderly administration of I0S’ estate and the lack 


| of prejudice to the plaintiff it is respectfully submitted that 


such relief is mandated herein. 
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Exhibit A Annexed to Affidavit of Herbert M. Wachtell 


Excerpts from Winding-Up Act of Canada 


CHAPTER W-10 


An Act respecting the winding-up of insolvent 


companies 


SHORT TITLE 


1. This Act may be cited as the Winding- 


up Act. R.S., c. 296, s. J. 


INTERPRETATION 


2. In this Act 


” 


includes a capital stock de jure 
or de facte; 
includes e y corporation subject 
to this Act; 


’ 


“contributory” means a person liable to 


contribute to the assets of a company under 
this Act; and, in all proceedings for 
determining the persons who are te be 
deemed contributorie i in all proceed- 
ings prior to the fina] determination of such 
persons, it includes any person alleged to 
be a contributory ; 


“court” means 


(a) in the Province of Ontario, the Supreme 
Court of Ontario, 

(b) in the Province of Quebec, the Superior 
Court, 

(c) in the Province of Nova Scotia, the 
Supreme Court, 

(d) in the Province of New Brunswick, the 
Supreme Court, 

(€) in the Province of Manitoba, the Court 
of Queen's Beuch 

() in the Province of British Columbia, the 
Supreme Court, 


(¢) inthe Provinee ef Prince Edward Island, 


the Supreme Court, 


— 
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consent of its creditors, or without satisfying 
their claims; or 

(h) if it permits any execution issued against 
it, under which any of its goods, chattels, 
land or-property are seized, levied upon or 
taken in execution, to remain unsatisfied 
until within four davs of the time fixed by 
the sheriff or proper officer for the saic 
thereof, or for fifteen days after such 
seizure. RS., c. 296, s. 3. 


Company 4. A company is deemed to be unable to 

deemed unable . 1 

to pay its debts PAY its debts as they become due whenever a 
creditor, to whom the company is indebted in 
a sum exceeding two hundred dollars then 
due, has served on the company, in the 
manner in which process may legally be 
served on it in the place where service is 
made, a demand in ‘vriting, requiring the 
company to pay the sum so due, and the . 
company has, for ninety days, in the case of 
a bank, and for sixty days in all other cases, 
next succeeding the service of the demand, 
neglected to pay such sum, or to secure or 
compound for the same to the satisfaction of 
the creditor. R.S., c. 296, s. 4. 


Commencement 5, The winding-up of the business of a 

of winding-uP company shall be deemed to commence at the 
time of the service of the notice of presentation 
of the petition for winding up. R.S., c. 296, 
s. 5. 


APPLICATION 


Application 6. This Act applies to all corporations 
incorporated by or under the authority ofan + 
Act of the Parliament of Canada, or by or 
under the authority of any Act of the former | 
Province of Canada, or of the Province of 
Nova Scotia, New runswick, British 
Columbia, Prince Edward Island or New- 
foundland, and whose incorporation and the 
affairs whereof are subject to the legislative 
authority of the Pariiament of Canada; and 
also to incorporated banks, savings banks, 
incorporated insurance companies, loan com- 
panies having borrowing powers, building = ¢ 
societies having a capital stock, and incor-  ¢ 
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porated trading companies doing business in 
Canada wherever incorporated and 
(a) that are insolvent: or 
(5) that are in liquidation or in process of 
being wound up, and, on petition by any 
of their shrreholders or creditors, assignees 


or liquidators ask to be brought under this 
Act. RS., c. 296, s. 6. 


7. This Act docs not apply to building 
societies that do not have a capital stock or 
to railway or telegraph companies. R.S., ¢. 


296, s. 7. 


PART I 
GENERAL 
Limitation of Part 


8. In the case of a bank other than a 
Savings bank the provisions of this Part are 
subject to the provisions of Part II. RS., ¢. 


296, s. 8. 


9. In the case of insurance companies the 


provisions of this Part are subject to the 
provisions of Part III. R.S., c. 296, s. 9. 


Winding-up Order 


10. The court may make a winding-up 


order, 


(a) where the period, if any, fixed for the 
duration of the company by the Act, charter 
or instrument of incorporation has expired; 
or where the event, if anv, has occurred, 
upon the occurrence of which it is provided 
by the Act or charter or instrument of 
incorporation that the company is to be 
dissolved ; 

(b) where the company at a special meeting 
of shareholders called for the purpose has 
passed a resolution requiring the company 
to be wound up; 

(c) when: the company is insolvent; 

(d) when the capital stock of the company 
is impaired to the extent of twenty-five per 
cent thereof, and when it is shown to the 
satisfaction of the court that the lust expital 


oan 


2.0 & 


le 
as 
29 


Qa. 
oO 


RAASMR era —n KA nem - 


7819 


Application for 
winding-up 
order 


How and where 
made 


Notice of 
application 


Power of court 


Proceedings 
* may te 
adjourned 


Chap. W-10 


will not likely be restored within one year; 
or 

(e) when the court is of opinion that for 
any other reason it is just and equitable 
that the company should be wound up. 
RS., c. 296, s. 10. 


Application for Order 


11. The application for such winding-up 
order may, in the cases mentioned in 
paragraphs 10(a) and (b), be made by the 
company or by a shareholder; and in the case 
inentioned in paragraph 10(c), by the company 
or by a creditor for the sum of at least two 
hundred dollars, or, except in the case of 
banks and insurance corporations, by @ 
shareholder holding shares in the capital stock 
of the company to the amount of at least five 
hundred dollars par value, or holding five 
shares without nominal or par value in the 
capital stock of the company, and, in the 
other cases mentioned in section 10, by a 
shareholder holding shares in the capital 
stock of the company to the amount of at 
least five hundred dollars par value, or hold- 
ing five shares without nominal or par value 
in the capital stock of the company. RS., ¢. 
296, s. 11. 


12. (1) Such application may be made by 
petition to the court in the province where 
the head office of the company is situated, 
or, if there is no head office in Canada, then 
in the provirice where its chief place, or one 


of its chicf places of business is situated. 


(2) Except in cases where such application 
js made by the company, four days notice of 
the application shall be given to the company 
before the making of the application. RS., ¢. 
296, s. 12. ; 


13. The court may, on application for a 
winding-up order, make the order applied for, 
dismiss the petition with or without costs, 
adjourn the hearing conditionally or uncon 
ditionally, or muke any interim or other order 
that it deems just. R.S., c. 296, s. 13. 


14, If the company opposes the application 
on the ground that it has not 
or that its suspension or 


become 


insolvent, default 
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was only temporary, and was not caused by a 
eiwieney in its assets, oF that the capital 
»*wek is not impaired to the extent aforesaid, 
or that such impairment does not endanger 
the capacity of the company to pay its debts 
in full, or that there is a probability that the 
tost.capital will be restored within a year or 
within a reas*nable time the reafter, and shows 
reasonable cause for believing that such 
opposition ts well founded, the court, in its 
discretion, may, from time to ume, adjourn 
proceedings upon such application, for a time 
tet exceeding six months fron the date of 
the application, and may order an accountant 
or other person to inquire into the affairs of 
the company, and to report thereon within a 
period not exceeding thirty days from the 
date of such order. R.S., c. 296, s. 14. 


15. Upon the service on the company of 
an order made under section 14, for an inquiry 
into the affairs of the company, the president, 
directors, officers and employees of the 
company and every other person, shall 
respectively exhibit to the accountant or other 
person named for the purpose of making such 
inquiry, the books of account of the company 
and all inventories, papers and vouchers 
referring to the business of the company or of 
any person therewith that are in his or their 
possession, custody or control, respectively ; 
und they shall also respectively give all such 
information as is required by such accountant 
or other person as aforesaid, in order to form 
u just estimate of the affairs of the company. 
R.S., ¢. 296, s. 15. 


16. Upon receiving the report of the 
aveountant or person ordered to inquire into 
the affairs of the company, and after hearing 
such shareholders or creditors of the company 
as desire to be heard thereon, the court may 
either refuse the application or make the 
winding-up order. R.S., c. 296, s. 16. 


Staying Proceedings 


17. The court may. upon the application 
of the company, or of any creditor or 
vontributory, at any time after the presenta- 
‘wn of a petition fora winding-up order and 


' , ° " * . 
“fere making the order, restrain further 
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proceedings in any action, suit or proceeding 
against the company, upon such terms as the 
court thinks fit. R.S., c. 296, s. 17 : 


Court msystay 18, The court may, upon the application 

parca te of any creditor or contributory, at any time 
after the winding-up order Is made, and upon 
proof, to the satisfaction of the court, that all 
proceedings in relation to the winding-up 
ought t) ~° stayed, make an order staying 
such pro igs, either altogether or for a 
limited time, on such terms and subject to 
such conditions as the court thinks fit. R.S., 
c. 296, s. 18. 


Effect of Wi 9-up Order 


Compsny to 19. The company, from the time of the 
making of the winding-up order, shall cease 
to carry on its business, exeept in so far as 1s, 
in the opinion of the liquidator, required for 
the beneficial winding-up thereof; but the ° 
corporate state and all the corporate powers 
of the company, notwithstanding that it is 
otherwise provided by the Act, charter or 
instrument of incorporation, continue until 
the affairs of the company are wound up. 
R5S., c. 296, s. 19. 


Transfer of 20. All transfers of shares, except transfers 
hanes void made to or with the sanction of the liquidator, 
under the authority of thr -ourt, and every 
alteration in the status of the members of the 
company, after the commencement of such 


winding-up, are void. R.S., c. 296, s. 20. 


Effect of 21. After the winding-up order is made, no 

one suit, action or other proceeding shall be 
proceeded with or commenced against the 
company, except with the leave of the court 
and subject to such terms as the court imposes. 
RS., c. 296, s. 21. 


Execstion, ete 22. Every attachment. sequestration, dis- 
tress or execution put in force uguinst the 
estate or effects of the company after the 
making of the winding-up order is void. RS., 
¢. 296, 5. 22. 


. Appointment! of Liquidators 


Liquidator 23. (1) The court in making the winding- 
up utder, may appert " lianidator or more 
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than one finuidater of che estate aid effects 
of the company. 


(2) In the cose of any company except 
incorporated building societies, banks, savings 
banks, insurance companies, trust co™ panies, 
loan companies and railway companies, the 
court .shell not appoint as liquidator any 
person who is not licensed as a trustee under 
the Bankruptcy Act. R.S., c. 296, s. 22. 


24. If more than one liquida' or is sppoint- 
ed, the court may declare whes!ict aay act to 
be done by a liquidator 5 to be done by all 


or any one or more of the i::;uidators. R.S., ¢. 
296, s. 24. 


25. The court may, if it thinks fit, after 
the appointment of one sr more liquidators, 
appoint an additional liquidator or liquida- 
tors. R.S., c. 296, s. 25. 


26. No liquidator aforesaid shall be 
appointed unless a previous notice is given to 
the creditors, contributories and shareholders 
or members; and the court shall by order 
direct the manner and form in which such 
notice shall be given and the length of such 
notice. R.S., c. 296, s. 26. 


27. The court shall also determine what 
security shall be given by a liquidator on his 
appointment. R.S., c. 296, s. 27. : 


28. The court may on the presentation of 
the petition for a winding-up order or at any 
time thereafter and before the first appoint- 
ment of a liquidator appoint provisionally a 
liquidator of the estate and effects of the 
conpany an? may limit and restrict his: 
powers by the order a; pointing him. R.S., ¢. 
296, s. 28. 


29. An incorporated company ma, he 
appointed liquidator to the goods and effects 
of a company under this Act; and if an 
incorporated company is so appointed, it may 
act through one or more of its principal 
officers designated by the court. R.S., ¢. 296, 
2, 29. 


30. Where under the laws of any province 
a trust company is accepted by the courts of 
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such province, and is permitted to act as 

administrator, assignee or curator without 

Ps giving security, the trust company may be 

appointed liquidator of a company under this 

’ Act, without giving security. RS., c. 296, 
a. s. 30. q 


Powers of 31. Upon the appointment of the liquidator ¥ 

oo all the powers of the directors cease, except in 
so far as the court or the liquidator sanctions 
the continuance of such powers. RS., c. 296, 
s. 3}. 


Resignationand 32, A liquidator may resign or may be 
temova! 
removed by the court on due cause shown, 
and every vacancy in the office of liquidator 
shall be filled by the court. R.S., c. 296, s. 32. 


Powers and Duties of Liquidators 


Duties after 33. The liquidator, upon his appointment, 

appointment = gl] take into his custody or under his 
control, all the property, effects and choses in 
action to which the company is or appears to 
be entitled, and he shall perform such duties 
in reference to winding up the business of the 
company as are imposed by the court or by 
this Act. R.S_ c. 296, s. 33. 


Liquidator to 34, The liquidator shall, within sixty days 


en after his appointment, prepare a statement of 
the assets, debts and liabilities of the company 
and of the value of such assets as shown by — ' 
his books and records. R.S., c. 296, s. 34. 

Powers 35. (1) The liquidator may, with the 


approval of the court, and upon such previous 
notice to the creditors, contributories, share- 
holders or members as the court orders, 


(a) bring or defend any action, suit or 
prosecution or other legal procecding, civil 

or criminal, in his own mame as liquidator 

or in the name or on behalf of the company, ; 
as the case may be; 


(b) carry on the business of the company £0 
far as is necessary to the beneficial winding- 
up of the same; 

(c) sell the real and personal and heritable 
and movable property, effects and choses 
in action of the company, by public auction 
or private contract, and transfer the whole 
“a thereof to any person of company, OF sell 


ae = Ya cee eet A OT et TEC, a 


tg 6 


— i aaa ean 


a 


LALA LLL LLL LALA 


Company liable 


No delivery of 
amets needed 


Appointment of 
erator 


\ ius due to the 
Company 


° 


. 326A 


Windin 


the same in parcels for such consideration 
as may be approved by the court; 

(d) do all acts, and execute, in the name 
and on behalf of the company, all deeds, 
receipts and other documents, and for that 
purpose use, when necessary, the seal of the 
company; 

(e) prove, rank, claim and draw dividends 
in the matter of the bankruptcy, insolvency 
or sequestration of any contributory, for 
any sum due the company from such 
contributory, and take and receive dividends 
in respect of such sum in the matter of the 
bankruptcy, insolvency or sequestration, as 


a separate debt due from such contributory. 


and ratably with the other separate credi- 
tors; 

() draw, accept, make and endorse any bill 
of exchange or promissory note in the name 
and on behalf of the company; 

(9) raise upon the security of the assets of 
the company, from time to time, any 
requisite sum or sums of money; and 

(h) do and execute all such other things as 
are necessary for winding up the affairs of 
the company and distributing its assets. 


(2) The drawing, accepting, making oF 
endorsing of every bill of exchange or 
promissory note, as mentioned in subsection 
(1), on behalf of the company, has the same 
effect, with respect to the liability of such 
company, as if such bill or .iote had been 
drawn, accepted, made or endorsed by or on 
behalf of such company in the course of the 
carrying on of its business. 


(3) No delivery of the whole or of any part 
of the assets of the company is necessary to 
give a lien to any person taking security as 
aforesnid upon the assets of ihe company. 
RS., c. 296, s. 35. 


36. The liquidator may, with the approval 
of the court, appoint a solicitor or law agent 
to assis’ hin in the performance of his duties. 
RS., ¢. 296, s. 38. 


37. (1) The liquidator may, with the 
approval ef the court, comnramise all calls 
and liabilities to calls, debts and liabilities 
capuble of resulting in debts, und all ciaitns, 
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and matters in dispute in any way 
relating to or affecting the assets of the 
company or the winding-up of the com ay, 
upon the receipt of such sums, pays.ne at 
such times, and generally upon such terins, as 
are agreed upon. 
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dator may take any security 
for the discharge of such calls, debts, liabilities, 
claims, demands, or disputed matters, and 
give a complete discharge in respect of all or 
any such calls, debts, liabilities, claims, 
demands, or matters. RS., c. 296, s. 37. 


Security maybe (2) The liqui 


taken 
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38. The liquidator may, with the approval 
of the court, make such compromise or other 
arrangements with creditors or persons claim- 
ing to be creditors of the company as he 
deems expedient. R.S., c. 296, s. 38. 


Creditors may 
be compromised 


eoaora 


39, The court may provide, by any order 
subsequent to the winding-up order, that the 
liquidator may exercise any of the powers 
conferred upon him by this Act, without the 
sanction or intervention of the court. RS., ¢. 


296, s. 39. 


Court may 
provide as to 


powers 
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40. The liquidator shall promptly after 
their receipt or preparation, mail to the 
Dominion Statistician, Dominion Bureau of 
Statistics, Ottawa, a true copy of 


(a) the winding-up order referred to in 


section 10; 
(b) the petition referred to in section 12; 


Documents to 
Dominion 
Statistician 


aaa co 


(c) the statement of the debts, liabilities 

and assets of the company and statements 

of the value of such assets referred to in 

section 34; and 

(d) the dividend sheets referred to in section 
_ 85. RS., c. 296, s. 40. 


{ 
Appointment of Inspectors 


41. The court may appoint, at any time 
when found advisable, one or more inspectors, 
it is to assist: and advise the 
n of the company. 


Inspectors 


; whose duty 
liquidator in the liquidatto 
R.S., ¢. 296, s. 41. 
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67. In directing meetings of creditors, 


contributories, shareholders or members of the. 


1 
company to be held as provided in this Aét, ¢ 
the court may either appoint a person to act 1 
as chairman of such meeting, or direct thata Jf 
chairman be appointed by the personsentitled ¢ 
to be present at such meeting; and, in case q 
the appointed chairman fails to attend the 4d 
meeting, the persons present at the meeting p 
may elect a chairman qualified who shall a 
perform the duties prescribed by this Act. b 
RS., c. 296, s. 67. ) 

PB 
68. No contributory, creditor, shareholder, 
or member shal! vote at any meeting unless 1 
present personally or represented by some u 
person acting under a written authority, filed p 
with the chairman or liquidator, to act assuch_ e3 
representative at the meeting, or generally. -o1 
RS., c. 296, s. 68. fc 
fa 
Production of Pass-books 
69. At every meeting of the contributories, 
creditors, shareholders or members, the cn 
liquidator shall produce a bank pass-book, ds 
showing the amount of the deposits made for le 
the company, the dates at which such deposits co 
were made, the amount withdrawn and dates ret 
of such withdrawal. R.S., c. 296, s. 69. ar 
70. The liquidator shall also produce such | 
pass-book whenever ordered to do so by the tot 
court. R.S., c. 296, s. 70. C$ 
Creditors’ Claims 
71. (1) When the business of acompany is ~ ‘ 
being wound up under this Act, all debts d’t 
payable on a contingency, und all claims loi 
against the company, present or future, pre 
certain or contingent, and for liquidated or doi 
unliquidated damages, are admissible to proof et 
against the company. con 

: éve 

liq 

(2) In case of any claim subject to any ( 

contingency or for unliquidated damages or dép 

which for any other reason does not bear a don 

certain value, the court shall determine the que 
7832 
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value of such claim and the amount for which 
it shall rank. R.S., c. 296, s. 71. . 


. feetks —-72, Clerks or other persons in, or having 
been in the employment of the co:npany, in 
or about its business or trade, shall be 
collocated in the dividend sheet by special 
privilege over other creditors, for any arrears 
of salary or wages due and unpaid to them at 
the time of the making of the winding-up 
order, not exceeding the arrears that have 
accrued to them during the three months 
immediately preceding the date of such order. 


RS., ¢. 296, s. 72. 


1. ‘woftto 73, The law of set-off, as administered by 
: the courts, whether of law or equity, applies 
to all claims upon the estate of the company, 
and to all proceedings for the recovery o! 
debts due or accruing due to the company at 
the commencement of the winding-up, in the 
same manner und to the same extent as if the - 
business of the company was not being wound 
up under this Act. R.S., c. 296, s. 73. 


Mies: 74. The court may fix a certain day or 
sia ges certain days on or within which creditors of 
the company may send in their claims, and 

may direct notice thereof to be given by the 
liquidator, and determine the manner in 

‘which notice of the day or days so fixed shall 

_be given by the liquidator to the creditors. 

RS., c. 296, s. 74. 


ns 75. (1) The liquidator may give notice in 
‘cium —- WTiting to creditors who have sent in their 
claims to him, or of whose claims he has 
notice, and whose claims he considers should 
not be allowed without proof, requiring such 
creditors to attend before the court on a day 
to be named in such notice and prove their 

claims to the satisfaction of the court. 


te aan (2) In case any creditor does not attend in 

pursuance of such notice his claim shall be 
disallowed, unless the court sees fit to grant 
further time for the proof thereof. 


<. oeeren (3) If any creditor attends in pursuance of 
such notice, the court may on hearing the 
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matter allow or disallow the claim of such 
creditor in whole or in part. RS., c. 296, s. 75. 


76. (1) After the notices required by sec- 
tions 74 and 75 have been given, and the 
respective times therein specified have 
expired, and all claims of which proof has 
been required by due notice in writing by the 
liquidator in that behalf have been allowed 
or disallowed by the court in whole or in part, 
the liquidator may distribute the assets of the 
company or any part thereof among the 
persons entitled thereto and without reference 
to any claim against the company that has 
not then been sent to the liquidator. 


(2) The liquidator is not liable to any 
person whose claim has not been sent in at 
the time of distributing such assets or part 
thereof for the assets or part thereof so 
distributed. R.S., c. 296, s. 76. 


77. In case any claim or claims are sent in 
to the liquidator after any partial distribution 
of the assets of the company, such claim or 
claims, subject tc proof and allowance as 
required by this Act, shall rank with other 
claims of creditors in any future distribution 
of assets of the company. RS., c. 296, s. 77. 


Secured Claims 


78. If a creditor holds security upon the 
estate of the company, he shall specify the 
nature and amount of such security in his 
claim, and shall therein, on his oath, put @ 
specified value thereon. RS., ¢. 296, s. 78. 


79. The liquidator, under the authority of 
the court, may either consent to the retention 
by the creditor of the property and effects 
constituting such security or on which it 


“attaches, at such specified value, or he may 


require from such ereditor an assignment and 
delivery of such security, property and effects, 
at such specified value, to be paid by him out 
of the estate so soon as he has realized such 
security, together with interest on such value 
from the date of filing the claim until 
payment. RS., ¢. 206, s. 79. 


80. Incase of such retention, the difference 
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(c) upon his paying them the value by them 
placed thereon; or 

(d) upon his securing the estate of the 
company to the satisfaction of the liquidator 
against any claim by reason of such 
subsequent mortgages, judginents, execu- 
tions, hypothecs and liens. R.S., c. 296, 
s. 83. 


84. Upon a secured claim being filed, with 
a valuation of the security, the liquidator 
shall procure the authority of the court to 
consent to the retention of the security by the 
creditor, or shall require from him an 
assignment and delivery thereof. RS., c. 296, 
s. 84. 


Dividend Sheet 


85. In the preparation of the dividend 
sheet, due regard shall be had to the rank and 
privilege of every creditor, but no dividend 
shall be allotted or paid to any creditor 
holding security upon the estate of the 
company for his claim until the amount for 
which he may rank as a creditor upon the 
estate, as to dividends therefrom, is established 
as herein provided. R.S., c. 296, s. 85. 


Liens 


8G. (1) No lien or privilege shall be created 
(a) upon the real or personal property of 
the company, for the amount of any 
judgment debt, or of the interest thereon, 
by the issue or delivery to the sheriff of 
any writ of execution, or by levying upon 
or seizing under such writ the effects or 
estate of the company; or 

(b) upon the real or personal property of 
the company, or upon any debts due or 
accruing or becoming due to the company, 
by the filing or registering of any memorial 
or minute of judgment, or by the issue or 
taking out of any attachment or garnishee 
order or other process or proceeding ; 


if, before the payment over to the plaintiff of 
the money's actually levied, paid or received 
under such writ, memerial, minute, attach- 
ment, garnishee order or other process or 
proceeding, the winding-up of the business of 
the company has commenced. 


s 
¢ 
8 
¢ 
| 
{ 
c 
I 


{ 
dé 
le 
sal 
ret 
qu 
art 


leur; 
a valeur qu’ils ont 
72; 0uU 

la satisfaction du 
la compagnie contre 
ison de ces hypothe- 
ctions et priviléges 
. art. 83. 


mation garantie est 
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(2) This se tion does not affect any lien or 
privilege for costs that the plaintiff possesses 
under the law of the province in which such 
writ, attachment, garnishee order or other 
process or proceeding was issued or taken out. 
RS., c. 296, s. 6. 


Contestation of Claims 


87. Any liquidator, creditor of contributo- 
ry, or shareholder or member may object to 


. any claim filed with the liquidator, or to any 


Objections in 
writing 


Answers and 
replies 


Day to be fixed 
for hearing 


Costs 


Default in 
an«wer by 
claimant 


Security for 
conta 


dividend declared. R.S., c. 296, s. 87. . 


88. (1) Where a claim or dividend . is 
objected to, the objections shall be filed in 
writing with the liquidator, together with the 
evidence of the previous service of a copy 
thereof on the claimant. 


(2) The claimant shall have six days to 
answer the objections, or such further ‘ise as 
the court allows, and the contestant shall 
have three days to reply, or such further time 
as the court allows. RS., ¢. 296, s. 88. 


89. Upon the completion of the issues upon 
the objections, the liquidator shall transmit 
to the court all necessary papers relating to 
the contestation, and the court shall then, on 
the application of either party, fix a day for 
taking evidence upon the contestation, and 
hearing and determining the same. RS., ¢. 
296, s. 89. 


90. The court may make such order as 
seers proper in respect to the payment of the 
costs of the contestation by either party or 
out of the estate of the company. RS., c. 296, 
s. 90. 


91. Where, after a claim or dividend has 
been duly objected to, the claimant does not 
answer the objections, the court may, on the 
application of the contestant, make an order 
barring the claim or correcting the dividend, 
or may mitke such other order in reference 
therete as appears right, RS. ©. 296, s. 91. 


2, The court may order the person 
objecting to a claim or dividend to give 
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security for costs of the contestation Aye t 
: within a lintited time, and may, in default, 
dismiss the contestation of stay proceedings 
thereon, upon such terms as the court thinks 
just. RS., ¢. 296, s. 92. g 


Distribution of Assets 


Distribution of 93. The property of the company shall be 
— applied in satisfaction of its debts and 
liabilities, and the charges, costs and expenses 
incurred in winding up Hs affairs. R.S., c. 296, 


s. 93 


Winding-up 94. All costs, charges and expenses properly 
a incurred in the winding-up of a company, 
} including the remuneration of the liquidator, 
are payable out of the assets of the company, 
in priority to all other claims. RS., c. 296, 
s. 94. 


Distribution of 95. The court shall distribute among the , @ 
— persons entitled thereto any surplus that 
remains after satisfaction of the debts and. 
liabilities of the company, an¢ the winding- 
up -narges, costs and expenses, and unless 
otherwise provided by law or by the Act, 
charter or instrument of incorporation, any 
property or assets remaining after such 
satisfaction shall be distributed among the 
members or shareholders according to their 
righis and interests in the company. RS., ¢. 
296, s. 95. } 


Fraudulent Preferences 


Gratuitous 96. All gratuitous contracts, oF conveyances 
— or contracts without consideration, OF with @ 
merely nominal consideration, respecting 
either real or personal property, made by a 
company im respect fo which a winding-up 
order under this Act is afterwards made, with 
or to any person whatsoever, whether creditor 
of the company or not, within three months 
immediately preceding the commencement of 
the winding-up. or at any time afterwards, 
shall be presumed to have been made with 
intent to defraud the creditors of such 
company. R.S., ¢. 296, s. 95. 


Contracts 7. All contracts by which creditors are 
cil injured, obstructed or delayed, made by a 


, . ober cling 


creditors company unable to meet its engagements, - 
and in respect to whieh a winding-up order 
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R.S., c. 296, s. 133. 


134. (1) The court if satisfied that, with 
respect to the whole or any portion of the 
proceedings, the interests of creditors, claim- 
ants or shareholders can be classified, may, 
efter notice by advertisement or otherwise, 
nominate and appoint a solicitor and counsel 
to represent each or any class for the purpose 
of the proceedings, and all the persons 
composing any such class are bound by the 
acts of the solicitor and counsel so appointed, 
and service upon such solicitor of notices, 
orders, or other proceedings of which service 
is required, shal! for all purposes be, and be 
deemed to be, good and sufficient service 
thereof upon all the persons composing the 
class represented by him. 


(2) The court may, by the order appointing 
a solicitor and counsel for any class, or by 
subsequent order, provide for the payment of 
the costs of such solicitor and counsel by the 
liquidator of the company out of the assets of 
the company, or out of such portion thereof 


as to the court scems just and proper. R.S., c. 
296, s. 134. 


135. The liquidator is subject to the 
summary jurisdiction of the court in the same 
manner and to the same extent as the ordinary 
officers of the court are subject to its 
jurisdiction ; and the performance of his duties 
may be compelled by order of the court. R.S., 
c. 296, s. 135. 


136. All remedics sought or demanded for 
enforcing any claim for a debt, privilege, 
mortgage, lien or right of property upon, in 
or to any effects or property in the hands, 
possession or custody of a liquidator, may be 
obtained by an order of the court on summary 
petition, and not by any action, suit, 
attachment, scizure or other proceeding of 
any kind whatever. R.S., c. 296, s. 136. 


Rules, Regulations and Forns 


137. (1) A majority of the judges of the 
court, of which the chief justice shall be one. 
may, from time to time, make, frame and 
settle the forms, rules and reyuilstions ta be 
followed and observed in proceedings under 
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Opinion of Hon. Dickson, J., Dated November 5, 1973 
IN THD SUPREME COURT OF NEW BRUNSWICK 


‘ IN THE MATTER OF I.0.S. LTD, 
-and- 


IN T2E MATTER of three several od 
applications _to wind up the said F 
company under the Wincing-up Act, 

Revised St atutes o= Canaca 1970, 

Chapter W-106 


Applications heard in Chambers at the City ef Fredericto- 
on August 30, 1973 and on September 13th, Cctober 15 =~ 
19th, 22nd, 23xd, 25th ane 3ist. 


Appearances: David T. Yasney, Esc., Harry X. Scott, =sc. 
and H. Bernard Mayer, Esa., Q.C. (oz the 

mtario Sar) for the eppiicants the Public 

Trustee of Ontario, Montreal Trust Company 


and Peter Wood 
William Tindale, Esc., Q.C. and David O’S=ie=, 


Esq. (of the Quebec Bar), assisting re 
Montreal Trust Company application 


William L. yt, Esc., Q.C., E. J. Mockie>, =3=.- 
and G. Keith Allen, Es¢., for 1I.0.S. L72. 


Dickson, J (oras.y) 


nese are three several applications made under the Wirsing-t> 
Act R.S.C. 1970, Ch. W-10 for a wir iing-up order in respec o= 
I.0.S. Ltd (nerein called "I0S"), a company incozporated sy 
Letters Patent issued on January 28,-1953 under the anadles 
Cerporations Act under the original name Dalma> Lt¢ but wnss2 
name was subsecuently changed dy supplementary Letters Fass5t 


issted on April 28, 1959 to I.0.S. Holdings Lt¢ ane again sv 


supplementary Letters Patent issuceé on June 27, 1969 to tsa 


a 


present name. Tre power s originally granted to the company 


n 


extcatenéea generally te the power te carry on business 25 én 
, 


jiavestment and noléing company but tlose powers were sudscqucns-y 
extended in ways which are not here significant. The oric pi sae 
Authorized capital stock of the company was $50,000. his was 


neveaued in April 1969 to $20 million, in June 1969 to $“6 


oa 


] , million and in Septenbor 1969 to $56.25 millior (now for <0 


seo: 


- 


first tine expressed in U.u. currency). a@t the present tio. 
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75 million shares styled preferred anc 150 million shares 

stylca@ common are authorized, each with a par value of 25¢ 

U.S. Zz oc 
The operations o= the company have bcen carried on almost 

in their antixcty outside of Canada but its head office hes . 

since October 1559 been situateé within this Cbowhons at =e 


City of Saint Cohn, by virtue of which tact 


(t 


he applicatic=s 

have come before this Court. The head office has been a ‘ . 
nominal one only with the premises and address of a firm c= 
solicitors designated for such purpose. The acministrativa 
ozfices of the company and its chief places of business have 
been maintained at Geneva in Switzerland ané at Ferney-Voizaize 
in France, the latter place being only a few minutes diste->: 
from Geneva. 

The first application to come before me, that of the Czcwn 
in right of the Province of Catar’o as represented by the 751i: 
Trustee of that Province, was initially heard on August 30=%. 
Theat applicaticn, wnich is founded on the ailegeé insoive=cy c: 
the company, has been brought by the Public Trustee in his 


quality as a creditor of I0S by virtue of. the vesting in s<e 
Crown in right of Ontario of the assets of Transglobal Fizencial 
Services Limited (herein called "Sransgiobal"), an Ontario 
company whose stock is approximately 75.5% ownee by 10S, consé- 

' guent on the cancellation of the ~ . = .* of that company c= 

July 30, 1973 by the Minister of Consumer and Commercial Fselztion= 
of the Province of Ontario uncer the Ontario Business Corscrasicne 
Act, which assets, as it is alleged, incluée a debt of scoxe 


$2.248 million owed to Transglobal by 105. At the initial Ze2=- 


ing counsel for the company, who throusnout these proceedings 


re in eZfoct counsel for a dominant sharecholéer of 10S, ma=e-, 


th 


Kilmorey Invest=xents Ltd (herein called "Xilmorcy"), requcstce 


further time to prepare an answer and the hearing of the cspli- 


cation wai adjourned to September 13t5, a interim order however 
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first having been made providing for the appointment of one 
Jean Romeo Lajoic, of the City of Ottawa, a licensed trustce 
under the Bankruptcy Act and an employce of the Canada Depa:t- 


ment of Consumer and Corporate Affairs, as provisicnal or 

interim liquidator of the estate ané effects of IOS until the . 
hearing of the apslication or until further order. Sy thet 

order the provisional liquidater wes empowered generally to 

take possession of and protect the assets of the company on 

an interim basis and to employ for such purpose as his agent 

The Clarkson Company Limiteé, an Ontario firm with expert+ 

in accounting end iiguidations. The appointment of the intezin 
liquidator hes besa continued to this time. 


At the adjourneé hearing on September 13th a second avplica- 


_——  - 


tion, that of Montreal Truss Company, a Montreal-besecé company 
which has acted as transfer agent for IOS, vas presented, also 
eeking a winding-up order in respect oz 10S. This applicant 
has petitioned by virtue of Seing a eczeditor of “ne company 
in respect of a Gebt of some $12,060 claimed to be owing as 
stock transfer fees. Again the application was founcéed on the 


2 


alleseé insolvency of the company within the meaning of the 
Winding-up Act. The hearing of this application and further 
consiceration of the first application was then adjouraec et 
the request of counsel to October 15th. 

On the resumption of the hearing on that date a third 
application for a winding<0 up order, that of on ise ee INR 2 
sherenoléer of the company, was concurrently presen tcé tO =e 
ané by agrcexent of counsel all three applications were 


we 


onjointly. oves the ncxt fortnight, it beiag the understenciz 
that all evidence adduced shoulé be considered pertinent, in so 
far ac relevant, to all applications. At tne outset of the 
hearing counsel for the company indicated their intention of 


disputing as questions of lew the status ¢£ the Public Trustce 


ae os ° 


é 


YY . 


aor. 


to apply for the relicf he seeks under the Act and also, 

by reason of a tendox having been made immediately prio= to 
the hecring to Montreal Trust Company of the amount claimed 
by that comoanyv as a creditor, the status of that company ‘*o 


apply gor « winding-up order. Inasmuch as the thire applica- 


tion, that of Mr. Wood, exbraced the grounds not only of the 


2 


company's insolvency but also the wider grounds of impairment - 
deerme Se yar er 


eee es 


of capital and the vropriety of making “1 orcer on just and 
—— ee, ed 


equitable grounds, it was agreed that «. the tezmination of the 


invoived in the third appiicati 
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should first be considere@ and Gisposed of by the Court, witn 
argument and consideration of the f 
proceed only should the third application not be grantee. it 
is for ‘that reason that I deal herein only with the last 
application to come before me. 
t may here be appropriate: to set out those provisions of 

the Winding-up Act which are principally relev nt. Section 6 
provides: 

Sec.6 Application- This Ret applies to ail corpora- 

tions incorporated by or under the authority oz an 

Act of the Parliament of Ca nada, or by or under ne 


authority of any Act of the former Province of Canad, 
or cf the Province of Nova Scotia, New Brunswicx, 


British Colunbia, Prince Saword Island or NewZoundlané 
end whose incorporation and the affairs whereo= are 
subject to the Legislative authority of tha Parliament 
of Canaga; ané ciso to incorporatea dan) 

banks, incorporated insurance comps unic 

having borrowings powers, builcing soci 

capita? stock, anée incozporateé tradin 

pusiness in Cancda wherever incorporat 


(a) that are insoivent; oF 
(o) that are in licuidsation or 
woune up, ond, ca petition by eny 
or ereciiors, assienees or liquicat 
si 


under <he provi 


- 


Sections 10 and 11 provide (ané I omit the izvrelevant parts): 


Sse. 10. Cases pier fab Wendi ngre> oréer may be mace. TH 
aT 


court ray mor 


a) ecesececece 
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(c) whea the company is insolvent; 


(2) whon the capital steck of the company is 
impairca to the extcat of twenty-five per cent 
thercoz, and waen it is shown to the satisfaction 
of the court cuat the lost capital will not 
likely be restoreé within one year; or 


ion that for any other. 


(2) . wacn ini 
ble that the company be 


se 
reason it is jx 
wound up. 


oD 
ee 


sit 


Sec. ll. Applicat<on Zor wiacing-up ozéer. The applics- 
tion for sach wincing-uo order may..: be made... in the case 
mentioned in oaragrap) 10(c), by =he company er by a czreci=zs 
for the sum of at least two hundred Collars, or... DY @ Snaz 
holéer holding shares in the capital stock of the coxpacy 

to the amount of at least tive hundred dollars par value, 

oz holding five shares without nominal or par value in tre 
capital ae of the company, and, in the other cases msn 
tioned in section 10, by a shareholder hoiding shares i 
the capital stock d@ the company to the amount of at leas 
five hundred dollars var value, or holding five shares 
without nominal or par value in the capitai stock of 

the company. 


Sections 3 and 4 provide: 


Sec. 3. When company deemed insolvent. A company is 
ceemed insolvent 


- 


(a) if it is unable to pay its debts as they become dus; 


of its creditors for the purrcose 
i 


(c) if it exhibits a statement showing its inability 
meet its liabilities; 


(a) if it has otherwise acknowledged its insolvency; 


(e) if it assigns, removes or Gisposes of, or attempts or 
is abovt <o assign, remove or dispose of, any o= its 
property, with intent to defraud, defeat or da lay its 

e . 


creditors, or any of then; 


(f) if, with such intent, ithas vrocvred its money, ¢gccss, 
chattels, land or property to de seized, leviec on cz 
taken, under or by any process of execution; 


< it hes mace any genercl conveyance or assicnmin: 
of its pronerty for the benefit of 2ts. creditolts, oF = 
b eing unable to mect its liabilities in Lull, Lt exs 
any sale cr conveysnce of the whole or tha main past c 


thu th 


pot 

its stocx intxrcade or assets, without the consent = 223 
creditors, or without sacistying theis claixs;: or 

(h) if it permits any execution issuee against £2, eancas 
waicn any cf its gocds, chattels, lane or property ars 
seized, levied unon or taken in exec ution, to reraiz 
unsatisficd until within four days of the time fZixec 
by the sheriff or proper ozficer for the sale trereco:, 

for fivteca days after such seizure. 
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Sec. 4. Company de romad / to pay its adebts. A company 
isdccemeé to be unable to pay its debts as they become 
due wherever a creditor, to whom the company is in- 
debted in a sum excaceing two hundred dollars then 
Qve has servee on the company, in the manner in which 


process way Legaliy be sorve@ on it in the place where 
service is mada, a Gomand in writing, requiring the : 
company to pay the sta so cue, and the company has, 
for ninety devs, in tha case of a bank, ane for sixty x | 
Gays in other cases, next succeeding the service 
of --the né, neglected to vay such sum, or to secure 
or comsound Zor the same to the satisfaction of the 
creditor. 
It has been established by the evidence that the applicant “oce : 


stock of the company, the aggregate par value thereot being 


cr 


$599.25 in U.S. currency and the Canadian doilar eocuivaient 
the current rate of exchange being $602.73. Ze has therefore 
by virtue of S. il the status to apply for a winding-up under 
the cases mentioned in S. 10. 

It may here be appropriate to deal with one of the defences 
raised by counsel for the company touching upon the guestion of ; 
jurisdiction. It has been by thom contended that by virtue of 
_ the srecise wording of S.6 the Act can have application only to 
a company incorporated in Canada "the affairs whereof are subject 
£ 


to the legislative authority o the Parliament of Canaca 


certain other types of companies, including "trading companies 


vr Ceneda wherever incoxporated" - anong waich 


0 

sf) 

Hw 

}- 
: 


Going busin 


IOS should verhars not be included - but which mest in any event 


process of beings wound up. Without elaborating upon their argu- 
mont further I dismisscad this con :ention surcarily. It 1s in ny: 
view perfectly obvious from a reading of S. 6 that tarec clessi- 
fications oi companies come Wi ithin the ambit of the act: firstly, 
all corporations, without limitation, incorporated by o> unées 
tho authority of an het of the Parliament of Canada; secondly, 
all "“pre-Ceonfeceracion " incorporatcaé companics whose “incorpora- 
tion and affairs” have since thoir incornovation become subject 
46 the Logictacive auznority of the Parsiaurcnr of Casads:, aad 


thirdly, certain wypss of cosonny which, while incarperstec ovtsi22 


ale 
ading 
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Canada, are doing business in Canada and are insolvent or in 
liquidation or in the process of being wound up. IOS clearly 
falls within the first category. 

I Go not propose in these reasonsto set out other than 2 
brief siumaary of the operations of the respondent ccnpany, and 
of its management, and of cextain events:which have occurree ia 


its recent past, for never could it be more apparent that a 
per atlcinca tla Ee, 


winding-up order should be made under the just and equitable 
Propet Rak: wate: 


principle incorporateé in clause (e) of S.10. The nocoricty 


i tae eS a Neem pee AoE 
obtained by the company and the widespreac publicity given in 
the world press an@ other media to certain of the dealings of 
those concerneé with its management ove> the past sevexal years 
indeed creates some difficulty in differentiating between know- 
ledge wnich comes from those sources and that which comes +rox 
the extensive evidence adduced at the hearing. But it is witt 
recent events affecting the company that we are herein essen~ 


tially concerned. The principal issue is of course whether in 


ell the circumstances presently existing this Court snould hoid 


to the opinion thet it is just and equitable that the company 


be wound up. 
The words "just and equitadle” as used within the context 


of the Act have been the subject of judicial consideration ane 


comment on Many occasions. As stated by Neville, J in Re Bie riot 


Co... Ltda (1915) 32 2.L.R. 253 at page 255, ané rote 


Mig Aizerat: 
> 

to more recently with approval by Hartt, J in Re R. J. Jowsev 

Minina Co. Ltd 1969 10.R. 437; 

inane bon HBS 


e” are wores oO 
4 


significunce, cna co not imit the jurisdiction of the 
Court to any casc. Itisa question of fact anc eaca 


case must Gepend on its own circumstances. 


The “just and esuitasie” rule wes further expounded upon by Loze 


Shaw o£ Dunfermline in delivering the speech of the Privy Courses. 


fe 


in Loch v. John Misectso0¢ +€@ 1924 A.C. 782 at page 783, quote 


with approval by Jessup, JA oz the Ontario Court of Appeal ina 
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an appeal in the Jowscy Mining case (reported 1969 2 O.R. 549 


at vage 555), where he spoke thus: 


It is undoubtedly true that at the foundation of appli- 
cations for wincing up, on the “just and cquitable" 

ruic, there must lie a justifiable lack of confidence 

in the conduct and management of the company's affairs. 
But this lack of confidence must be grounded on conduct 
of the directors, not in regard to their private life 

xr aflairs, but in regard to the compa ny" s business. 
Furthermore the laczx of confidence must spring rot fron 
Gissatisfaction at being outvoted on the business af:zaizrs 
@r on what is called the comestic policy of the oonpany. 


On the other hand, wherever the lack of confiéence is 
rested on a lack of probity in the conduct of the company's 
affairs, then the former is justified by the latter, ane 

it is under the statute just and equitable that the conpany 
be wound up. 


In my view the just and equitable principle is appropriately 
applicable under the Act in even somewhat broader circumstances 
than those which have been alluced to in most of the cases where 
it has in fact been applied. In most of those, ky virtue of the 
circumstances, consideration has been largely confined to the 
degree to which shareholders and creditors may be harmed by the . 
mismanagement of directors. t appears to me to be of equal in- ’ 
portance, in the appropriate case, to consider the likelihood of 
harm to others who may in future be induced to deal with a compan 
should its operations be continued, or alternatively that situa- 
tion where the affairs of a company, through maintenance of 
offshore operations and the use of a multitude of multinatioral 
sub_sidiaries and interlinked companies have become so complex 
and obscure as to render it virtually incapable of any type of 
effective jurisdictional control, or alt ernatively to that situa- 
tion whe:z the reputation of a company so operating has become 
through the nature of its corporate conduct and thet o 
Management so sullied that it brings into cisrepute tre reputation 
and good nama of the jurisdiction within wich it was createc, 
to the very great tokeinont of other legitimate business uncer- 
takings sponsored by the same jurisdiction. I point out that, 
while in the instant case it would not be inappropriate to recog- 
nize this calaryed ceuccpt of the jest and cauitable principle, 
i* is not strichly acecsary, for in my view the ini cation of 

er 


that principle is sussicicatly justitiable even uncer the stric- 


tures imped by the precefeats, Tn any event the situations 
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I have referred to are probably of academic interest only 


because for practical purposes where they mignt arise they 
would undoubtedly be accompanicd by a lack of confidence 
groundcé on a lack of probity. 


7 


I now turn to a brief review of the operations of this 
particular company and to a resume of some of the events in 
its imrediate past. During the late fifties one BernareG 
Cornfeld established in Europe a business undertaking known 
as Investors Overseas Services involving the sale to investors 
around the world of snares in a mutual investment func progzan. 
Management of the undertaking was in due course transferrec to 
a Panamanian-registered company known as I.0.S. Ltd (s.a.) anc 
subsequently, in 1969, to the Canadian company I.0.S. which is 
the subject of these proceecings With the capitalization o= 
the company increased to its present level a large scale under- 
writing of the sale of its stock was carried out in 19€9 or 
1970. About that time the company had grown into one cf the 
largest financial services complexes in the world, with a network 
‘of dozens of subsidiaries inc_orporatec variously throughout 
most of the countries of Europe and Central and North America. 
Its operations had become extended to the fields of real estate, 


ws 


banking and insurance, with assets reaching into many millions 
of d@ollars. Annpal sales amounted to billions; the total number 
of clients approacheé the mi fllion mark; and the company anc its 
subsidiaries neld upwards of $2 billion under management in the 
mutual funés. A financial crisis evolving from a shortace of 
cash brought about the loss of control of this financial empire 


by Cornfeld to one Robert Lee Vesco wno center ed the picture in 


ariy 1971. The principal mutual fends then in oseration com- 


ie] 
ir 
0 


prised four funds known as “Dollar Funds" with aggregate asse 


of about a billion dollars and uowares of a quarter of 2 million 


funcholéers. These funds were Frad of 


Investment Trost), Venture Fund (International) NV, and Trans- 


globel Fund Bhd. 


Tunes Ltd, IIT (Internation. 
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In mid-1971 Vesco brought into the IOS complex as a 
senicr financial adviser one Norman LeBlanc, wno had some 
familiarity with its operation thr ugh employment with Coopers 
& Lybrand, an international firm of chartered accountants which - 
in June 1971 were engaged as auditors for I0S. LeBlanc has ; v 
since - largely, it would appear, through funds and assets 
spun of£ from the I0S complex - established somewhat of a finan- 
cial empire of his own based in the Bahamas and Costa Rica 
which areas have lately also become the center for Vesco's con- 
tinuing operations. 
The IOS complex at this time comprised upwards of seventy~ 
five subsi@iaries or closely associated companies incorporated 
in such far-flung jurisdictions as Panama, the United States, 
Luxemburg, the Bahamas, Great Britain, France, Italy, Switzerland, 
Germany, Austria, Canada, the Netherlends Antilles, and Israel. 
For some time the apparent inability of the security and cor- 
porate regulatory bodies in the various jurisdictions concerned 
to regulate adequately or even at all the operations of the 
complex had become a matter of increasing concern to the govern- 
ments of many countries and suspicions mounted as to the legiti- A 
macy of many financial transactions carried out within the complex, 
and between its principals, and by its principals with others. 
The evidence on this application treated only in a gen ral way 
with the circumstances leading to these suspicions and I do not 
here find it necessary to deal further with them in any detail. 
Suffice it to say that some of the main consequences have been 


a 
th 


at trading in the stock of I0S, its Sunds and supsidiaries, 

has been suspended in all of the major stock exchanges in the 
world; substantial major assets, including bank deposits of runds 
in the mutual fund program, have been frozen in various juris- 


Gictions; no legitimate bank in the world will now permit IOS or 


its sub sidiaries to maintain cven a trading account; the present 


Peucident of LOS, one Milton Meissner; has Leen since June last 
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incarcerated in a Luxemburg jail; the Securities Exchange 
Commission of the United States has inaugurated against some 
forty-two defendants, including IOS and many of its principals 
including Vesco and LeBlanc, a major fraud suit waten is at 
present unconcluéed before a New York court; the charter of 
the Ontario company Transglobal, which through sub_sidiaries 
manages what is left in the vavious mutual funds, has been can- 
celled; and Vesco ard LeBlanc have sought sanctuary in the 
Bahamas and Costa Rica. As to the last it is possibly fair te 
note that the sanctuary found is probably Gepencent upon main- 
tenance of the favour of the local regimes and could well be 
of snort-lived endurance. 

In April 1972 Vesco, in the throes of mounting. pressure 
for criminal prosecution, ostensibly severed his connection with 
the company although he, along with LeBlanc, continued for sone 
time thereafter openly as a “consultant”. At that time he re- 
signed as chairman and his contxrol of I0S, exercised through 
International Controls Corporation, a New Jersey company, was 
sold - or at least transferred - to a Bahamian company Kilmorey 
Investments Limited of Nassau, which was ostensibly owned by 
LeBlanc, Meissner and two others of little account, one Ulrich 
J. Strickler and one Graze. LeBlanc shortly thereafter transferred, 
possibly through Strickler, his interest to Meissner who fell into 
the principal control of IOS an@ became, as he has remained until 
now, its President. The evicence of his fellow directors is that 
in fact - at least prior to his arrest - he was customarily givea 
to use of the self-appointed title "“Supremo”. 

By the time Meissner, Vesco and LeBlanc had finished with 
the company it was but a shadow of its former seli. “any of the 
har@ assets had been spun off into corporations serving interests 
other than those of the sharcholdezs of i0S. Sizable portions 
of the mutual funds had been used for cuestionable purposes and 
the value of the assets in the funds had eepreciated very coa~ 
siderably. Untavournbls publicity &lfoccee the company, the threat 
of arcion by veclous requlatory bodies, the defection ef «a larg: 


and sophisticated sales force, and general loss of confidence 


. . 2 
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in the motives of the @mpany and its controls, had largely 
reduced the company's businoss to that of management, if not 


mismanagement, of its surviving assets. It was in these cir- 


cumstances that Meissner, the President, arranged sale of the 


dominant intcrest:of Xilmorey to a group oz Spanish businessmen 


in the latter part of 1972. Further reference is made hereuncer 

to this transaction. Perhaps lazgely to preserve the existence ' 

of a corporate raison a'étre efforts were made by management ‘ 
+ % 


early in 1973 to placate the regulatory bodies, and in particuiar 


the banking commission of Luxemburg, by reconstituting, consoli- 


dating and preserving the remaining assets of the mutual funds 
under the control of the regulatory authority. The plan en- 
visaged provision for redemption of some portion of ti: invest- 
ments by fundholders over a period of time. The scheme was to 

} : 
be considered at what came to be referred to as a“surmit meeting" 
sche@uleé for Luxemburg in late June last between representatives 
of the con: and of numerous regulatory bodies and of certain 
associations formed by the funcholders. 

But it is necessary, in order to appreciate events to go 
back a short @istance in time. In October 1971 Meissner had 
contacted in London an acquaintance, one George Roberts, a company 
director with widespread business connections an@ with whom he 
had had dealings some years before. Meissner represented to 
Roberts that he and Vesco controllee IOS and asked him to represent 
“ne interests of IOS on the board of ILI (UK) Ltd, a United 
Kingdom insurance subsidiary of I0S whose assets represented 
substantially all of the assets of I0S in Britain. Roberts 
acccece to the request and took his place on the boaraé and also 
in cue course on the boards of various other IOS subsidiarics. 
The intention at that time - which has since been carried out, 
although under circumstances wnichn hay:lea to great suspicion - 


was to sell the: stock in TLT (UX) toa prospective Loncoa pur- 


rd 
chaser. In May Ly72 prospects of completion of the transaction 


them advised Kobests of Che pivving of 


appeared Guude  tarhinsie « 


13. ° S4a7A 


control of IOS to Kilmorcy and represented that he and Strickler 
were the sole sharcholders of the latter company. He further 
acquainted him with the intention of disposing of control to 
undisclosed purchasers and to have a caretaker board operate 
in the interim. Roberts accested an invitation to s:. on the 
caretaker board, which was to be reduceé in size to nine meabers 
from the then figure of twenty-seven. At an extraordinary 
general meeting of shareholdezs held in conjunction with the 
annual meeting of sharcholéers on June 20, 1972 - which inci- 
dentally has been the last meeting of shareholcers held - the 
board was reduced in size and Roberts was elected among the 
directors. Between that time anc October 29th, when the sale to 
the Spaniards was, at least, temporarily, consummatec, no meetings 
-of the boar@ were held. On the latter date the board resigned, 
Kilmorey passed to the Spaniards, and the latter group formed a 
; ‘ 

new board. 

But this arrangement was not to remain in being for long. 
On November 27th the American SEC commenced its fraud suit in- 
volving all of the former principals of IOS and in which it 
alleged the misappropriation of some $225 million in assets of 
the company and its Dollar Funds. The following day Meissner 
called Roberts from Costa Rica and advised him that the Spanish 
transaction was to be reversed and urging his assistance and 
that of a London Dusiness associate gone Sheparé€, in the forna- 
tion of a new board to "save the company". In apparent good faith 
even if perhaps +3 not in good judgment - Roberts and Shepard 
acceded to the request, subject to certain concitions wnich they 
imposed on Meissner. A new board, filling only six of the nine 
vacancies, was composed, consisting of the two Lonéoners tocgetner 
with Meissner, Strickler and two Costa Ricaas. The latter two 
were acknowledged to be only pcople of straw. They were in fact 
able to converse with their fellow directors - if indeed they 


ever did so at all - only throuch the medium of an interprets :. 


Stearate ® ° oo % . “eee - 
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Roberts and Shepard had received tentative assurances from 
Meissner concerning his ability to answer SEC allegations but 
they were particularly concerned over one transaction involvin 
the transfer to Costa Rica of $60 million from the assets of one 
of the mutual funds. Meissner undertook to seanhasken that 
transaction but it was the evidence of Roberts at the hearing 
that this was in fact never done. ce 

; The principal condition cnendk be helbwtie. anid Shepard 
was that the board was to be an effective boaré and that its 
number was to be limited to six thus according to them the 
privilege, in effect, of exercising a veto power by withholding 
a quorum should they consider that necessary. In the meantixe 
Coopers & Lybrand had resigned as auditors. During their se=vice 
they had prepared a financial statement for the company for tne 
year ending December 31, 1971, the last complete financial 
statement produced at all by the company, and to which the 
auditors found they were unable to affix the usual auditor's 
certificate. 

Roberts then busied himself in enceavouring - unsuccess<zully - 
to engage new auditors and, more importantly, in negotiating in 
early 1973 with the bankirg authorities of Luxemburg in regaze 
to accounting for the fund assets under a proposal known as tn 
"European plan". t is perhaps significant to note that at a 
board meeting on December 17, 1972 two of the three vacancies on 
the board had been filled, contrary ‘to the undertaking of Meissxer, 
‘through the appointment of two further Costa Ricans, which. action 
disturbed the balance of power within the board ané@ evoked approD- 
riate protest by the two London directors. 

On April 7, 1972 a directors mecting was held at which 


Meissicr, Shepard, Roberts and Strickler were constituted an 


exccutive management committce and the matter of furthering the 


gaining of acceptance of the so-called European plan was considerecse. . 
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The plan was to come before the summit meeting scheduled for 
Luxemburg in late June but when Meissner and the others attended 
the the regulatory bodies moved by Geciding upon liquidation 
of the Dollar Funds, and the Luxemburg authorities more parti- 
cularly by arresting Meissner and impounding him in the Duchy 
of Luxemburg prison where he still remains. This precipitate 
action in effect spelt the end for IOS as a functional business 
organization and the events which followed serve only to illus- 
trate the realism with which most of the principals involved 
faced this fact. 

On July 4th a directors meeting was held at Nassau. Apart 
‘from Strickler the only directors present were the ron-Englisn- 
, ] 

speaking Costa Ricans. Roberts and Shepard refused to be involvec 
so soon after the arrest of Meissnher. At this meeting Strickler 
was appointed to act on behalf of all directors in dealing with 
the affairs of the company. On July 12th the directors met 
again, this time with Roberts and Shepard presen’ together with 

trickler and three of the Costa Ricans, and as well a number of 
lawyers and company officers. It was then resolved at the instance 
of Shepard and Roberts that, in effect, preliminary consideration 
be given to the advisability of putting IOS and its chief sub- 
sidiary Transglobai into liquidatiog® and also that avenues be 
explored for_the liguidation of the mutual funds. On July 30th 
the charter of Transglobal was cancellee, as alluded to earlicrz, 
and the Clarkson Company, as agent for the Public Trustee of 
Ontario, secured at Geneva and Ferney Voltaire, with the assistance 
of scveral of the company officers, certain invaluable recorcs 
pertaining to ownership of the mutual cunds. 


On August 2nd the board of 10S, with only Meissner and one 


of the Costa Ricans absent, met ago?n at Nassau. At this mooting, 
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attendee also by senior legal counsel for the company, a 
financial report prepared by the Treasurer of the company, 
Mr. Edward Whitcraft, was presented and discussed. This 
report indicated that IOS had been insolvent as of December 


31, 1972 to the extent of $7.8 million and estimated the eeficit 


as of June 30, 1973 to be in excess of $9 million. The company 
was then entirely reliant for funds on borrowings from its sub- 
sidiaries. Transglobal, from whom it had borrowed $200,000 

for operating expenses in July alone, had now dried up as a 
source of funds an@ the report forecast that the company woulé 
have a nil cas. position at the end of Ausust. esa Treasurer 
stated as his opinion that the company was insolvent and unable 
to meet its ongoing liabilities and recommenced that it should 
therefore commence bankruptcy proceedings. A resolution was then 
adopted unanimously by all directors present providing that its 


Montreal counsel "be directed to take a’1 necessary and proper 


-steps to enlist the aid of the Public Trusteé (of Ontario) and/or 


‘the Department of Consumer and Corporate Affairs (of Canada) to 
P 


= 


satisfy" the obligations of the company to its creditors and 

its stockholders” “through an orderly liquication of the Company 
whether in bankruptcy or otherwise, all such steps to be taken 
upon (a) the recommendation of Canadian counsel, (b) the con- 
currence of U.S. counsel, and (c) specific Telex confirmation of 
G. C. Roberts or J. D. Shepard and U. Strickler", it being the 
intention that the directors named sheuld have some further ‘oppor- 
tunity to confirm the financial plight of the company as revealec 
by the Treasurer's report. t is significant that this meeting 
had i. °en preceded by an informal mecting of the directors, stenées 
also by Messrs. Vesco and LeBlanc and at which they had endorsec 
fully, ina "purcly” consultant le, the notion that the company 
should without delay be placed in bankruptcy. Further meetings 
of the directors have been held, without the presence of Roberts 


aad Ghepard, 


a 
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These meetings are significant only in that they tend to 
indicate the conti.ued desire of what may be called the Kilmorcy 
interests to resist stoutly to the end any liquidation of IOS, 
even if perhaps only for reasons of delay, and to seek, notwith- 
standing their consent. at the time, a reversal of the cancellation 
of the charter of Transglobal. Filed as an exhibit on this 
application was a declaration of Mr. Strickler, made at Costa 
Rica, attesting to the fact that Kilmorey, of wnich he claims to 
be president and majority shareholéer, and which in turn he says 
holds “directly or indirectly” 42.13% of the total issued capital 
stock of IOS, is opposed to the winding up of IOS uncer the Wincing- 
up Act "as not being in the best interests of shareholéers and 
creditors, and because the appointment of a Canadian liquidator 
will cause further confusion to the existing situation and will 
add unnecessary costs and charges to the company". Suffice it 
here to say that before the August .2nd resolution could be 
appropriately acted upon the three applications presently before 
me had been filed, an interim liquidator had been appointed en” 
the first appliation, and,the directors Roberts and Shepard togethe= 
with the principal officers of the company outside the Xilmorey 
group were co-operating fully with the interim liquidator in 
bringing about such orderly gathering-in of the assets of the 
company as has up to this time been appropriate. 

All of the foregoing can of course serve only to illustrate 
the state of complete and irrevocable disarray and impotency into 
which the company has fallen. If further reasons are recuireeé for 
the propriety of application of the just and equitable jurisdictico= 
of the Court in orcering a winding up they may be found in the 
following circumstances: 

A. The cozpany is insolvent. While iz nas been contended other- 
wise, I am obliged in the absence of any concrete evidence to 
(aq contrary to accept the financial statement and report of the 


‘ 


Wrosulixery, «3 peapare’ Lov the Aucuus Rie © bday OF Abeector., 


4 
and the statement. prenared by the Clarksoa Cobpany sollewing 
appointment: of the interim Lliguidator as indicating wita Babee Leos 


Lial ace: ry tin: true finanekal piciure ot the company. noth 
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establish conclusively that its liabilities ve-cy substantially 
exceed the realizable value of ts‘ assets. While the estimate 
of value of scme assets may of necessity be somewhat arbitrary 
there is little evidence on balance that they have been under- 
estimated. Nor nave the liabilities in my opinion beer 
exaggerated. Quite apart from just and equitable considerations 
this state of insolvency is sufficient alone to justify the 
making of a winding up order. Moreover, the mere exhibiting 
of the Treasurer's statement of August lst - as was done by 
Canadian counsel on behalf of the company to the Canadian 
Government authorities in August - amounted in itsel£ to an 
act from which the company, under S. 3 of the Act, may be 
deemed insolvent. This is quite apart from other acknowledge- 
ments of insclvency which I need not detail here. 

B. Similarly, there is ample evidence, on the basis of the 
same statement, for a finding that the capital of the company 
has been impaired in a degree which under clause (d) of S.10 

. of the Act would ~arrant the making of an order. Again, in 
view of all the other circumstances I do not here propose 

to enlarge on this aspect of the issues. 

C. There has been a consistent ignoring of the interests 

of the shareholders. No annual meeting has been held, or at 
any time even proposed, for the current year. The European 
plan, the adoption of which sould only have been of the 
greatest concern to shareholders, was advanced with no refer- 
ence to them for approval or comment. No financial statement 
was produced for the year 1972, nor was any quarterly, interin 
or other financial statement produced, or apparently even 
requested, by the officers or directors between production of 
the 1271 statement and the Treasurer's statement of August 1973. 
If the Treasurer failed in any duty to prepare such statements 
there is no suggestion that he was ever reprimanded in that 


behalf. ‘The directors have in effect exercised virtually no 
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control over the financial operations of the company during 
that period. Senior staff members engaged in financial ac- 


ministration have testified that they could obtain no direc- 


tion. from management. The company is now even without a 


Treasurer, Mr. Whitcraft having been summarily discharged in 
September. ; 
D. Te company is utterly incapable of continuing any sort of 
business. It has no income. it cannot open a bank account. 

It cannot find an auditor qualifica and willing rn sexve. Its 
adninistrative staff at its European headquarters, waich serveé 
also the major subsidiaries, has been depleted from a total of 
fifteen hundred bedies to a caretaker corps of a few Gozen. 
Most of those left appear to detest Strickler. Even if ver- 


sonnel could be found, work permits could not be obtained for 


then. 


E. All of the security and corporate regulatory bodies in the 
more important jurisdictions have blacklisted the company. . It 
is apparent that the present applications have reen sponsored 
and underwritten by a number of governments in a concerted 
effort to save what can be saved of the remaining assets of 
the company and of the funds for those legitimately entitled 
to them and to destroy the capacity of the company and its 
dominating interests to continue wnat could only be considered 
the same monstrous practices they have conducted in the past. 
F. The company presen.-y finds itsel= engaged in over two 
hundred law suits. During the first six months of the current 
year it was obligec to meet, in ever accelerating demand, 
legal fecs amounting to some $1.4 million. Tnore can be no 
suggestion that the ‘trend would be reversee should the company 


continue in operation. . 


G. There exists a most dire and urgent necessity for imaediate 


investigation of nmserous noneuraselencvia transactions batweea 


cartain of the principals or tormer principals of the company. 
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These investigations can only be hindered should control 

continue in its present hands. , . 
H. The company has failed to procuce its minute books and 

company records. These it claims are impounded at Nassau 

under a landlord's lien for rent. But the landlord is a 

subsidiary of Bahamas Commonwealth Bank, a Bahamian corpora- 

tion controlled by Leslanc and the assets of which appear ' 
traceable to spun-orf IOS assets. : t 


I. The present board of directors consists essentially of 


Meissner, who appears to have no immediate prospects of release 

from prison, Strickler, and the group of Costa Ricans, the 

latter being merely figureheads. Technically Roberts ang 

Shepard are still members of the board but they refuse to 

deal further with the Kilmorey interests. . Those two are among 

the handful who are the most knowledgeable concerning the present ‘ 
. ‘ 

affairs of the company, and they have both testified at the 

present hearings, as has Mr. Whitcraft and three other senior 

‘financial staff members, that an immediate winding up is in- 

controvertibly in the best interests of all concerned. It is 

noteworthy that only three members of the present board, in- 

cluding Mr. Roberts, were even elected to office by the share- 

holders. All the other current members have been placed there 

by the authority, arbitrarily exercised, of either Meissner or 

Strickler. Technically of course it can be said that in fact 

none of the current directors have been clected by the share- 

holders as the wnole board elected at the last shareholders’ 

meeting resigned in October 1972 in favour of the Spaniards and 

were only arbitrarily reinstated by Meissner wnen the sale of 

Kilmorey to that group was reversed a month later. 

3. Certain of the dealings affecting the company and its 

operations in a major way cana only be consicered as patently 

anerious. T give as an example certain litigation in tie 

Ualiidas Courts early this year betwee: ONerseas Develovrens 

1 
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the former sought assiduously to recover from the latter 
control over certain sizable mutual fund asscts pA The action 
was in April, just prior to the contemplated prosentation of 
the European plan proposal, sctiled out of court. The amazing 
feature of this so-called litigation is that it involved two 
companies both of which were wholly owned subs’ diaries of the 
same parent comvany - one, incidentally, owned or controlled 


by LeBlanc. The only analogy one can Graw for such a sophis- 


ticated game of bluzi is a violent quarrel between one's right 


hand and one's lett. 


K. The hearing of the current application must represent the 
only occasion in the history of winding up litigation in which 
a resisting management group has failed to call a single witness 
of substance to answer the allegations of an applicant and to 

. : a 


endeavour to show in some positive and Getailed fashion the 


justification for continuance of a company's operations and 


. : = 


the prospect of benefits which might thereby result for the 


shareholders and the creditors. Even Strickler, failed, in his 
declaration, to touch upon such matters. Kere the only witness 
called with any intimate knowledge of the company's affairs 

was the company's Secretary, a salaricd cmployee who now 
resices in California. His suggestion of justification was 

in effect limited to the notion that because managexent head in 
the immediate past encountered and weathered such a successioa 
of crises it might reasonably be expected to be able to sontince 
to do so. Apparcntly the Kilmoxey interests were unabla to <iné 
anyone among sneir numscr willing or able to venture here *to 
present any logical defence. 

L. The plain and simpie fact of the matter is that from che 
outset IOS nas been essentially dominated and controlled ry 

a serics of onc or two indivicuals - from Cornfeld, throug 
Veeco and Letllene, to Meisuree - ord pocheps even to otcicrdes. 


ALL of these noor, itiablie wretches have aliowed chomise.vas 
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to be consumed by a tasactous, wowliomnbaool greed for money 
ard power. Two of them are in prison and the personal freedom 
of the others is substantially confined to the refuge of an 
‘Overseas sanctuary. Who is there to lead IOS out of the 


wilderness? And what trust could in any event be placed in 


Meissner, in whom probably reposes the current control? The 
answer to at least the second question may be found in a letter 
from Messxs. Roberts and Shepard (dictated by the former) 
delivered to Meissner in Lonéon by hand on April 17th last. 

It is in evidence and reads: 


Jack and I have been very carefully discussing 
together the events of the past ten days with 
particular reference to the emexgence of the text 
of certain letters written by you during March and 
very early April (quite. unknown to us or even to 
your own personal lawyer) to the Bahanas Commonwealth 
Bank on behalf of the Funds and the Fund Management 
Companies. 


Even if these letters were right to be written 
at all which we by no means accept, what we cannot 
readily forgive is your having persistently concealed 
from us that you were doing these things. The con- 
sequence has been that you have knowingly allowed 
us to make incorrect representations to Governmental 
Authorities in ignorance of the true facts. You even 
yourself attended with us a meeting in Luxembourg as 
recently as 5th April and permitted these misrepresen- 
tations to continue when the true position was well 
known to you. 


This nega 
as to how,. i 
effort to a 
all concerned, 
into your full 
to you and also would take no policy steps without our 
prior concurrence The tenor oz your hitherto sacret 
letter of 13th March 1973 also strongly negatcs the 
story which has been fostercd by you that there remains 
no undercover relationship between yoursel= on the one 
hand ana LeBlanc on the other hand. We have worked 
unstintingly towares achieving your own stated ansition, 
waich was so Zar as possible to preserve in full th 
interests of the Funcholders and of tie Snarcholéers 
an@ to isolate those interests completely from all 

other cxternal influences, we believe with some modest 
degree of success so for as we Nave been concerned, 
especially in the European ficle. Ne therefore resent 
vour receat creatment of us and feel bound to say that 
this feeling of resentment extends to a nu;ntoer of in- 
stances other than merely the speciric example veferred 


Vin is 
Cer aicvistrte 


es all the undertakings you have given us 
2 put at risk our on reputations in an 
t you personally and to save the cay zor 
you in return would uni..ilingly take us 
u con 
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We expect that in these circumstances you 
will probably si that our usefulness to you 
has come to an enc c= SO, you will of course say 
so and we will siger, in the liqht of 
advice whica we @ives aust obviously obtain from 
suitable English ¢ American counsel, how best our 
depurture shoulda be nandled from the point of view 
oz City opinion, the International Press, the 
S.E.C. and our own perscnal reputations. 


We are sorry to have to write in this strain, 
but we do so, on the whole, "more in sorrow than in 
anger" since we appreciate that you are ntially 
a “loner” wao wants his own way in eve: and who 
considers his own amcur_vronre as transcen g evea 


the claims of loval ifendsaip which we Dalieve we 
have unhesitatingly shown towards you throughout. 


Let us know, therefore, how you feel ané we will 
then, when all the Easter holidays are over (i.e. 
about 10th May), get on at once with whatever action 
we may all decide is called for. 


In all the circumstances it is impossible to concluce other 
= ’ 


than that the most comprlling case has been made out for the 

issue of a winding up order under the just and equitable provision 
of the Act and equally so on the grounds of insolvency and im- 
pairment of capital. A winding up order in respect of I0S will 
issue. I shall discuss further with counsel in chambers the 
precise terms of the exten; including Gesignation of an approp- 


riate liquidator or liquidators. In accoréance with the arrange- 


ment ma@e by counsel I have not here dealt with the first and 


second applications. 
ae 
ry) 
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4 Juage oz tne Supreme Court 
Fredericton, N. B. 
November 5, 1973 


é TEE SUPREME - COURT OF 
» | ' NEW BRUNSWICK 


= ‘ IN THE MATTER of I.0.S. Ltd 


AND IN THE MATTER of three 
several applications for 

the winding up of the said 
compnany uncer the provisions 
of the Winding Up Act, Revised 
Statutes of Canada, Ch.W-10 


¥8seé 


“TU'DGMEN:T 
Dickson, 3 
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! V 
Be’ if 359A d- \ 
ae Exhibit C Annexed to Affidavit of Herbert M. Wachtell 
f Order of Hon. Dickson, J., Dated November 5, 1973 _ 


IN TIE SUPREME COURT OF NEW BRUNSWICK 


IN THE MATTER OF I.0.S., LTD. and 


Ta | 

Se IN THE MATTER OF the Winding-up 
a Act of Canada, Revised Statutes of 
by Canada, 1970, Chapter W-10. 

ie 


nie 


nk eed 
[gem 
3 


(ig 
pe } 


i! 


UPON application by petition of Peter Geoffrey Wood, 
a shareholder of the above-named company, I.0.S., Ltd., for its 
winding-up;AND UPON READING the petition and its annexures; AND 
UPON HEARING the evidence adduced by the parties at the hearing 
into the said application and what was alleged by counsel for 
the applicant and for the company; AND UPON being satisfied that 
the company is one to which the Winding-up Act applies and that 
in all circumstances disclosed by the evidence a winding-up order 
should under the provisions of s. 10 of the Act or in respect 
of it; a 


I DO ORDER that I.0.S., Ltd. be wound-up under the 
N 


provisions of the Winding-up Act. 


. DATED this 5th day of November, 1973. 


, Judge of the Supreme Court 
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Opinion of Supreme Court of New Brunswick, 
Appeal Division, Dated December 3, 1973 
IN TIE SUPREME COURT OF NEW BRUNSWICK ’ 


APPEAL DIVISION 


s 


. IN THE MATTER OF 1.0.S. LTD. 
4 - - and - 


IN THE MATTER OF THE WINDING-UP 
ACT, R.S.C. 1970 Chap. W-10 


- and - 
- IN THE MATTER OF AN APPLICATION 
3 BY PETER GEOFFREY WOOD FOR A 


WINDING-UP ORDER. 
I concur: 


Coram: Hughes, C.J.N.B., Limerick and 
Bugold, JJ.A. 


Hughes, C.J.N.B. 

This is an application by I1.0.S. Ltd. for 
leave to appeal a decision or order made November 5, 1973 
by Dickson, J. whereby he ordered that I.0.S. Ltd., a company 
incorporated by letters patent dated January 28, 1953 under 
| pe the ‘eancnciliad bids R.S.C. 1952, ¢.53,be wound-up under the 

provisions of the Winding-up Act, R.S.C. 1970, Chap. W-10 

, (herein referred to as "the Act") and appointed liquidators 
of the  sompany. 

Before dealing with the several grounds on 


which leave to appeal is sought it is desirable that the 


various proceedings leading up to the decision ‘or order 


| appealed from be reviewed. On August 30, 1973 the Queen in 


_ 361A ' 


right of the Province of Ontario as represented by tho 


Public Trustee of that Province made application to Dickson, 
J. for a winding-up order in respect of 1.0.5. Ltd. and 

for the appointment of a provisicnal liquidator pending the 
final determination of the application. In the app).ication 
the applicant claimed to be a ereditor of I.0.S. Ltd. by 
virtue of *. vesting in the Crown in right of the Province 
of Ontario of the assets of Transglobal Financial Services 
Limited, a subsidiary of 1.0.S. Ltd. (herein referred to as 
“Transglobal") upon the cancellation of the charter of 
Transglobal on July 30, 1973 under the Ontario iuhéiedié 
Corporations Act. The assets of Trausglobal included a debt 
‘of $2.248 million which the applicant claimed was owing to 
Transglobal by I.0.S. Ltd. Following the taking of evidence 
the trial Judge made an interim order dated hiineeats Sty 1973 
appointing Jean Romeo Lajoie a provisional liquidator of 
I.0.S. Ltd. pursuant to the Winding-up Act, and adjourned 

the proceedings to September 13, 1973 on which gate Montreal 
G@rust Company presented another winding-up application against 
I.0.S. Ltd. in its capacity as a creditor, alleging that 1.0.8. 
Ltd. owed it about $12,000 for stock eneadaee fees. The pro- 
ceedings were again: adjourned and on October 15, 1973 a third 
application for a winding-up order against I.0.S. Ltd. was 
presented on behalf of Peter Geoffrey Wood. In nie petition 
Mr. Wood siieged he was a shareholder of 1.0.S. Ltd. and based 
his application on the alleged insolvency of the company, on 
the impairment of its capital stock and on the ground it was 
just and equitable that the company be wound up. 

with the concurrence of counsel for the parties 


all of the evidence adduced, in so far as relevant to support 


=a, 
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any of tho three applications, was mado applicable to all of 
them. It was further agreed that Mr. ‘Wood's application should 
be considered first and that only if that application were not 
granted would the other two be dealt with. yollowlng the 
hearing,which extended over a period of several days ,the trial 
Judge on November 5, 1973 delivered reasons for judgment in 
which he found a "most compelling case” had been made out oe 
the issue of a winding-up order under ee just and susan 
provisions of the Act as well as on the ground of the company's 
‘Susanne and the impairment of its capital. Following a 
conference with ~ounsél for the parties as to the form in 
which the orders should be issued the trial Judge made the 
following orders: 


ae An order dated November 5, 1973 whereby he 
ordered that I.0.S. Ltd. be wound up under 
the provisions of the Winding-up Act; 


2. A second order dated November 5, 1973 whereby 
he ordered that Jean Romeo Lajoie, Esq. and 
John A. G. Page, Esq. “both of whom are 
chartered accountants and licensed trustees 

‘ im Bankruptcy be and they are hereby appointed 
the Liquidators of the estate and effects of 
I1.0.S. Ltd."; 


3. A third order dated November 5, 1973 whereby 
he terminated the appointment of Jean Romeo 
Lajoie, Esq. whom he had appointed a pro- 
visional liquidaggs by an order dated August 
30, 1973; and ~ 

t 

4. A fourth order dated Noveuber 7, 1973 whereby 
he ordered that notice be *iven to the share- 
holders, creditors and contributories of 
I.0.S. Ltd. by publication of a notice attached 
to the said order in certain issues of Time 
Magazine and of the Globe and Mail, as required 
by s.26 of the Winding-up Act; the said notice 
containing the following paragraphs: _.. 


* any shareholder, creditor or contributory 
wishing to make any representation ‘in that 
behalf has the privilege of attending be- 
fore me and being heard, either personally 
or by counsel, at my Chambers at the 
Legislative ®uilding, Fredericton, Now 


< 
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Brunswick, Canada, on the said day at 

the hour of ten o'clock in the fore- 

noon. 

The purpose of this notice is to advise 

the time and place when and where it is 

proposed to consider confirmation as 

aforesaid of the appointment of the 

Liquidators of I.0.S. Ltd. and no other 

representations will be entertained at 

that time on any other subject. "° 

I.0.S. Ltd. seeks leave to appeal both the 
first and second orders above referred to on the groind the 
Winding-up Act is not applicable to 1.0.S. Ltd. although it 
is a corporation incorporated under the authority of an Act 
of the Parliament of Canada. This contention was dealt with 
amirejected in a judgment to be delivered contemporaneously 
herewith in which I.0.S. Ltd. appealed against an order appointing 
a liquidator dated August 30, 1973. Leave to appeal on this 

round is therefore refused. 

I.0. S. Ltd. also seeks leave to appeal both 
orders on the ground Mr. Wood's application was made for 
a collateral purpose and lacked bona fides. In his reasons 
for judgment the trial Judge stated that Mr. Wood's application 
had “been sponsored and underwritten by a number of governments 
in a concerted effort to save what can be saved of the re- 
maining assets of the company and of the funds for those 
legitimately entitled ic them and to destroy the capacity 
of the company and its dominating interests 'to continue what 
could only be considered the same monstrous practices they 
have conducted in the past". Mr. Wood was qualified to make 


an application for a winding-up order of 1.0.S. Ltd. as a 


sharcholder under s.1ll of the Act. The fact the’ cost involved 


in making the application was underwritten by one or morc of 
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the governments docs not appear to mo to be any ground for 
concluding he made the application for a collateral purpose 
or that his application was lacking in bona fides. I would 
accordingly refuse leave on this ground. 

Two general grounds were alleged against the 
winding-up order: The first being that on the hearing of the 
epplications the burden of proof was shifted to I.0.S. Ltd. to 
show the. a winding-up order should not be nede, and the 
second that hearsay evidence was admitted. My perusal of 
the reasons for judgment given by the trial Judge satisfies 
me that all facts essential to be proved to entitle the 
applicant stood to a winding-up order were in fact established 
by proper evidence and I would therefore exercise my dis- 
cretion not re wennht the opening ee the ake case on 
these grounds. | . B 

A further ground on which I.0.S. Ltd. seeks 
leave to appeal the order of November 5, 1973 appointing, 

Mr. Lajoie and Mr. Page liquidators of the estate and effects 

of I.0.S. Ltd. is that the appointments were made without 
previous notice being given to the creditors, contributories 

and shareholders as requied bygp.26 of the Act. This Court 

has held ina Praia delivered contemporaneously herewith on 
an appeal by I.0.S. Ltd. from an order appointing a provisional 
liquidator that s.26 of the Act does not apply to the appointment 
of a-provisional liquidator appointed under the authority of 
6.28 of the Act. Although the order of November 5, 1973 does 
not specifically state Mr. Lajoie and Mr. Page are provisionally 
appointed liquidators, the order of November 7, 1973 directing 


publication of a notice to the creditors, eontributories and 


all 
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sharcholcers of I.0.S, Ltd. pursuant to s.26 of tho Act, 
Clearly indicates it was the intention of the Court to 
appoint the liquidators provisionally only and that in 
expressing its intention to do so accidentally omitted the 
word “provisionally” before the enbee “liquidators of the 
estate and effects of 1.0.S. Ltd.". Such an omission in 
expressing the manifest intention of the Court may be 
corrected under Order 28, rule 11 of the Rules of Cart 
by the Court that made the order. 

On the hearing of the appeal, however, counsel 
for the parties agreed that in the event the Court of Appeal 
found meri‘: in this ground it might deal with it as it would 
on an appeal from the order. Rule 4 of Order 58 of the 
_ Rules of Court emp--wers this Court to make any order which 
ought to have been made by the trial Judge and I would therefore 
order the word "provisionally" to be inserted before the 
words “liquidators of the estate and effects of I.0.S. Ltd." 
in the said order of November 5, 1973. 

In my opinion leave to appeal on each of the 
grounds on which leave was sovght shold be refused except 
the last ground upon which I would make an order to amend 
the order of November 5, 1973 appointing the liquidators by 
inserting therein the wor: *“provisionally* Before the words 
“liquidators of the estace and effects of I.0.S. Ltd.". 


As I.0.S. Ltd. has succe2ded on only one of 


the grounds on which it *2+ sought lei: to appeal, that being 
one which could have boer © ...‘*ed by ihe trial Judge upon 
ary cation to him, { would mke 29 order as te costs. 
' 
VJ 4 % ‘ rf . 4 A.{ os: . . P a the feos 
Chicf Justice of New Brun:a:s. kK 


December 3, 1973. 


IN THE SUPREME COURT OF 
NEW BRUNSWICK 
APPEAL DIVISION 
IN THE MATTER OF I.0.S. LTD. 


- and = 


IN THE MATTER OF THE WINDING-UP 
ACT, R.S.C. 1970 Chap. W-10 


- and =< 


IN THE MATTER OF AN APPLICATION 
BY PETER GEOFFREY WOOD FOR A 
WINDING-UP ORDER. . 


JUDGMENT 
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IN TIE SUPREME COURT OF NEW BRUNSWICK 


APPEAL DIVISION 


‘ 


IN THE MATTER OF 1I.0.S. LTD. 


IN THE MATTER OF THE WINDING-UP ACT OF 
CANADA, REVISED STATUTES OF CANADA, 1970, 
CHAPTER W-10 : 


IN THE MATTER OF THE PETITION OF PETER 
GEOFFREY WOOD FOR A WINDING-UP ORDER. 


Coram: Hughes, C.J.N.B., Limerick and 
Bugold, JJ.A. 


Limerick, J.A. 


I concur with the reasons for judgment 


‘of the Chief Justice. 


R. V. Limerick, J.A. 


December 3, 1973. 


IN THE SUPREME COURT OF 
NEW BRUNSWICK 
APPEAL DIVISION 
IN THE MATTER OF I.0.S. LTD. 
- and - 
IN THE MATTER OF THE WINDING-UP 
ACT OF CANADA, REVISED STATUTES 
OF CANADA, i970, CHAPTER W-10 
- and - 
IN THE MATTER OF THE PETITION OF 


PETER CEOFFREY WOOD FOR A WINDING- 
UP ORDER 


UII 


JUDGMENT 


Limerick, ee 


PILED 
DEC 3 1973 
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Opinion of Supreme Court of New Brunswick, | 
Appeal Division, Dated December 3, 1973 
IN THE SUPREME COUR? OF NEW BRUNSWICK ' 


APPEAL DIVISION 


IN THE MATTER OF 1I.0.S. LTD. 
- and - 
‘t IN THE MATTER OF THE WINDING-UP 


ACT, REVISED STATUTES OF CANADA 
We concur: 3970, CHAPTER W-10 


Coram: Hughes, C.J.N.B., Limerick and 
Bugold, JJ.A._ ed aes 


Hughes, C.J.N.3. | i 

This is an appeal by 1.0.8. Ltd., pursuant 
to leave obtained therefor, from an order of Dickson,J. 
dated August 30, 1973 made under the Winding-p Act, R.S.C.- 
1970, Chap. W-2 (herein after referred to as ‘the Act") 
whereby he appointed Jean Romeo Lajoie to be a provisional 
liquidator or the estate and effects of I.0.S. Ltd. The. 
ones tepenind from was made upon the application of Her 
Majesty The Queen in right of the Province of Ontario as 
represented by the Public Trustee of Ontario, who in making 
application for a winding-up order claimed to be a creditor 
of 1.0.S. Ltd, 

The appellant alleges as grouncs of avpeal 


that the <rial Judge erred in making the order: 


1. In that h. had no jurisdiction to do so under 
the Act; 
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. the authority of an Act of the Parliament of Canada is not 
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y - In that he did so on the application of the 
Public Trustce of Ontario when no debt was 
vested in t Public Trustee or if vested when 
the Public Trustce had no bencficial interest 
in the debt claimed; = 


3. - In that he made the order without service of a 
notice of application having been made on 
I.0.S.Ltd.; 


4. In that if notice of the application was served 
it was not served in time for the commencement 
of the *earing; and 


5. In that he did so without complying with s.26 
of che Act. 


‘: Whe first ground of appeal;namely,that the 
Court had no jurisdiction to make the order is based on 


consel's submission that 2 company incorporated by or under 


mn * 


within the scope of the Act unless it carries on a business 


- 
‘ . 


in Canada which is subject to the legislative authority of the 
Parliament of Canada. It was urged that because the seseiseien 
and managers of I.0.S. Ltd. operate from bases outside of 
Canada the company is not subject to the Act. Section 6 
defines the companies to which the Act applies. It reads: 


6.. This Act applies to all corporations in- 
corporated by or uncer the authority of an 
Act of the Parliament of Canada, or by or 
under the authority of any Act of *he former y 
Province of Canada, or of the Province of 
Nove Scotia, New Brunswick, British Columbia, 
Prince Edward Island or Newfoundland, end 
whose incorporation and the affairs wnereot 
are subject to the legislative authority of 
the Perliament of Canada; and also to in- 
corporated banks, savings banks, incorporated 
insurance companies, loan companies having 
borrowing powers, building societies having 

a capital stock, and incorporated trading 
companies doing business in Canada wherever 


incorporated and e 


(a) . that are insolvent; or. 


( 
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(b) that are in liquidation or in 
process of being wound up, and, on 
petition by any of their sharcholders 
or creditors, assignees'or liquidators 
ask to be brought uncer this Act. 

As published in the Revised Statutes 1970, s.6 
cdntains 22 lines. A iia following the words “Parliament 
of Canada“ in the 10th line in effect divides the section into 
two distinct parts. The first part of the section is idertial 
to s.3(1) of the Windinsg-up Amendment Act 1880 (Can.) c.32, 
except for the transposition of "prince Edward Island" and 
“pritish Columbia" and the addition of “Newfoundland” which 
immediately precedes the words “and whose inieepeeubton and 
the affairs whereof are subject to the legislative authority 
of the Parlia nt of Canada". In In re Bank of Western Cansde 
(1968) 65 D.L.R. (24) 381, the Manitoba Court of Appeal ex- 

_ pressed the view that s.3 of the Act of 1889 was intended to 
stand on its own feet and not to modify or be modified by s.3. 
of the earlier Act which contained provisions substantially 
similar to those contained in the part of s.6 of the present 
Act which £ol low the semicolon referred to ieeves I respectfully 

_eoneur in that interpretation of the shots tain j* is therefore 
only necessary, to consider whether I.0.S. Lea. is within the 
purview of “he first 10 lines of s.6. 

Counsel for the respondent argued that the 
words “and whose incorporation and the affairs whereost are 
subject to the legislative authority of the Parliament of 
Canada" found in the first 10 lines of s.6 apply only to 

‘ companies incorporated by or under the avthority of any Act 


of the former Province of Canada or of any of the provinces 
. ° 


ity 


named in that part of the section, and that they have no 
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application to corporations incorporated by or vv'er the 
authority of an Act of the Parlicmernt of Canada. 
The comma following “Newfoundland” in the 
eighth line of the section provides some indication that the 
words wnich follow it are applicable not only to companies 
incorporated by or under the authority of any Act of the former 
Province of Canada or of the other provinces named therein Dut 
also to those incorporated by or under the authority of the 
Parliament of Canada. Whether or nt that is the correct 
interpretat {on it is my opinion that any cozporation incorvoratec 
by or under the authority of an Act of the Parliament of Canad2 
is one"whose incorporation and the affairs whereof are subject 
‘to the legislative authority of the Parliament of Canada", ana 
that the real purpose of inserting those words is as suggested 
by Patterson, J. in Shoolbred v. Clarke (1890) 17: ¢.C¢.R, 265 at 
275 where he said: 
» 3! his obviously is intended to exclude 
companies incorporated by provincial legis- 


‘ation since confederation under the exclusive 
legisletive jurisdiction given to the Provinces. 
= 


Had Parliament intended to restrict the application of the Act 
. ri. 


oe 


at 


to companies which are incorporated by or under the authority of 
an Act of vie bettinnnls of Canada to those which did business 

% \ 
in Canada it undoubtedly would have used the same or a similar 
expression to that found in the second said of s.6 following . 
the semicolon which makes the Act applicable to companies 
wherever they have been incorporcteé, . if they are insolvent 

fe es 
or in liquidation or in the process of being wound up and which 


a are “doing business in Canada". In my opinion I.0.S. Ltd. 


clearly falls within the class of companies defined in s.6 


<i 373A ; 


of the Act and it niki thet <he Court of first instance hae 
jurisdiction to entcrtcain an application for the winding-up 
of the conpauny and for the appointment of a liquidator. 

The second ground is based on the premise that 
the Pubiic Trustee of Ontario is the applicant. In my opinion 
the Public Trustce is the instrument by which Hor Majesty in 
right of tho Province of Ontario made the appiication for the 
wind@ing-up order. At the time the order was made there was 
prima facie evidence that the applicant had a sufficient 
interest 2s a crecitor to apply under the Act. 

Tac third 2nd fourth grounds raise two distinct 
questions as to the sufficicncy of the service of the notice 
of the hearing of the application by the Judge of first 
instance, the first being whether the notice was served in 
time for a hearing on August 30, 1973 and the second whether 
service on Mr. E. T. Whitcraft was a vw i service upon 
I.0.S. Ltd. 

The affidavit preving service of the notice 
of the hearing of the application to be held Thursday, August 
30, 1973 was served on Mr. Whitcraft, a person wno identified 
himself as the Treasurer of I.0.S. Ltd., on Saturday, August 25. 

The recoré of the proceedings before the Jucge 
of first instance shows that I1.0.S. Ltd. was revresented by 
counsei at the hearing on August 30 when he took objection to 
the service of the notice and subsequently was granted an 
adjournment to September 13 to enable him to obtain instructions 
from his clicnt. ‘on the later date the hearing was adjouined 


to October 15. 


. Counsel for the appellant does not Gispute that 
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Mr. Whitcraft was the Treasurer of 1.0.8. Ltd. at the time 
service was effected on him but contonds that service ‘ould ace 
have been made on him because, it is allceed, Mr. Wnitcrart was 
colluding with the appiicant to have the service effected or 
him without having obtained authority from ~.0.S. Ltd. to be 
served on its behalf. Furthermore counsel contends that 
service of the notice on August 25 for a hearing to be hela 
August 30 did not give the appellant “four days notice of the 
application" ‘to which it wes entitled by s.12(2) of the Act. 
* I find no basis in the material before this 
Court to support the contention there was any collusion between 
the applicant and Mr. #nitcraft nor do I see any basis for the 
suggestion that service of the notice on Mr. Whitcraft was 
not proper sérvice on the eppellant. Service on a company by 
a : “ 
service upon a creasurer of the company is authorized by 
rule 6(1) of (cder 9 of the Rules of Court, which in the 
_absence of any statutory provision in the Act is applicable. 
As to the question whether the notice of the 
3 ; 
application was served in time, s.12(2) of the Act reads: 
’ 12. (2) Except in cases where such application 
‘ is: made by the company, four days notice of the 
application shall be given to the company before 
the making of the application. 
Section 25(3) o= the Interpretation Act, R.S.C. 1970, Chap. 
I-23 provides: ’ 
25. (3) Where there is a reference to a number 
of days, not expressed to be clear Gays, between 
two events, in calculating the number of days 
there shall be excluded the day on which the 
first event happens and there shali be included 
the day of wnich the second event happens. 
Vv > 
If these statutory provisions alone applied 1 


think there could be no doubt that service of the notice on 
bs ‘ 
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August 25 for a hearing on August 30 satisfied s.12(2) of 
the Act. Counscl for the appellant, however, contends that 
certain of the Rules of Court applicable to proceedings in 
the Supreme Court apply to exclude both Sundzy and the Saturday 
on which service was effected. He xelies on s.138 of the 
Act which reads: 

138. Until such forms, rules and regulations 

are made, the various forms and procedures, 

including the tariff of costs, fees and charges 

in'‘cases under this Act, shall, unless otherwise 

specially »revided, be the same as nearly as 

may be as those of the court in other cases. 


Rule 2 of Order 64 of the Rules of Court in 


effect requires that Sunday, being a holidey as defined by 


the Interpretation Act, R.S.N.B. 1952, c.114 .be excluded in 


computing tite allowed for the doing of an act where the 


time for doing such act ‘i less than six days. Rule 11 of 
Order 64 provides that service of any notice made on Saturday 
shall be efteated iatets the hour of one o'clock in the after- 
noon and if not effected by such hour it is deemed to have been 
effected the following Mongay. The affidavit of service does 
not specify the hour at which the notice of the application was 
served on Mr.. Whitcraft but counsel esenetinn during the course 
of the argument before us that the service was made at 9 a.m. 
In those circumstances I would conclude that «ven though both 
Rules of court were applicable, which is not necessary to decide 
di: the appeal, the service of the notice of the appvlication 
gave the four days notice to which the ene iin dee entitled 
under s.12(2) of the Act. 


The last ground of appeal is the alleged failure 


of the Juage of first instance to comply with s.26 of the Act 


° ‘ 
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* s @ . : 
dn that notice was not given to the creditors, contributorics 
and sharcholders before Mz. Lajoic was appointed a provisional 


liquidator. The following sections of the Act wore referred 


to in the course of the argument in relation to this ground: 


23. (1) ‘he court in making the winding- 
up order, may appoint a liquidator or more 
than one liguidator of the estate and effects 
of the company. 


25. The court may, if it thinks fit, after 
the appointmen: of one or more liquidators, 
appoint an additional liquidator er licuidators. 


26. Wo liquidator aforesaid shail be appointed 
unless a previous notice is given to the creditors, 
contributories and shereholders or members; and 
the court shall by order direct the manner and 
form in which such notice shall be given and 

the length of such notice. 


28.. The court may on the presentation of 

the petition for a winding-up order or at any 
time thereaiter and before the first appoint- 
ment of a liquidator appoint provisionally a 
liquidator of the estate and effects of the 
company and may limit and restrict his powers 
by ‘the order an .ointing him. : 


on 


There is no doubt that a notice to the creditors, 
contributories and shareholders is a condition precedent to 
a valid appointment of a liquidator made under the sections of 
the Act which precede section 26: See Shoolbred v. The Unicn 
Fire Insurance’ Co 1887) 14 S.C.R. 624 and System Theatre 


“vy. Pulos and Lamarre 


1955] S.C.R. 448. Section 
25, however, Goes not apply to liquidators vais are provisicnsliy 
appointed under the authority of s.28 of the Act which is clez=ly 
the authority under which the Judge of first instance ep s0inted 
Mr. Lajoie by the order dated August 30, 1973. 


In my opinion the appeal fails on all grounds 


xelied on and should be dismissed with costs,to be taxed unéer 


column 3. 
‘ .* ] 
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IN THE SUPREME COURT OF 
NEW BRUNSWICK 
APPEAL DIVISION 
IN THE MATTER OF I.0.S. LTD. 
- and - 
IN THE MATTER OF THE WINDING-UP 


ACT, REVISED STATUTES OF CANADA 
1970, CHAPTER YW-10 ’ 


JUDGMENT 


Hughes, C.J.N.B. 


' 
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Exhibit F Annexed to / fidavit of Herbert M. Wachtell 
Order of Hon. Dickso-. 

wu SUPREME COURT OF NEW BRU SWICK 


, J., Dated November 5, 1973 


---IN THE MATTER OF I.0.S., LTD. 


AND IN THE MATTER OF the tlinding- 
up Act of C.iada, Revised Statutes 
of Canada, 1979, Chapter w-10. 


i 


ORDER 


od 


UPON APPLICATION by petition of Peter Geoffrey 


Wood, a sharcholder of the above-named company ].0.S., Ltd. for 


its winding-up; AND HAVING MADE a winding-up order under the 


provisions of the Winding-up Act in respect of the company; AND 


UPON HEARING representations of counsel concerning the appointment 


of Liquidators of the company; 


I DO HEREBY ORDER that Jean Romeo Lajoie, Esq., of 


the City of Cttawa, an employee of the Department of Consumer 


and Corporate Affairs of the Government of Canada, and John A. 


G. Page, Esq., of the City of Fredvr «on, in the Province of 


New Brunswick, both of whom are Chartered Accountants and Licensed 


Trustees in Bankruptcy, be and the: are hereby appointed the 


Liquidators of the estate and eflacts of I.0.S., Ltd. 


ae AND I DO FURTHER ORDER as follows: 


(a) 


(b) 


That the Liquidators be and they are hereby 
authorized (without affecting their right to 
retain other agents) to retain The Clarkson 
Company Limited as their agent with authority 
to do on their behal£ such acts as they deem 
appropriate; 
That the Liquidators and their saia¢ agent, 
The Clarkson Company Limited, may appoint 
such solicitors or lawyers in Canada and 
elsewhere as they respectively deem necessary 


to assist them in fAlfilling their duties; 
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(c) That thes Laauidowers may exercise all 
the powers conferred upon them by The 
Winding-up Act, which powers may be 

exercised without the approval, senction 


or intervention of the Court and without v 


prior notice to the credit’ ~, 


contributorics or sharchole.;; of I.0.S., 
Ltd. 
(a) That (* Liquidators shail report to this 


Court on their administration of the 
esta’c and effects of I.0.S., Ltd. at 
intervals not to exceed six months or as 
may be required by the Court; 

That any act done by one of the Liquidators 
in connection with the administration of the 
estate shall be presumed to be an act done by 
both of them jointly; 
That it shal? be unnecessary for the 


Liquidators hereunder appointed to file any 


security in respect of the performance of 
their duties; 


That the Liquidators shall deposit or cause 


to be deposited in a Canadian C*artered Bank 


all sums cf moiey which may from time to time 


come into their hands; provided that 
whenever they have monies in their hands in 


any jurisdiction from which it is nct in their 


or ti:cir agent's opinion reasonably expedient 


‘to transfer the same to the relevant Canadian 


Chartered Bank, they may deposit or cause to 
be deposited such monics in any bank that is 
authorized to carry on business in the 4 


relevant yurisdietion. 
DATED this, Sth of Eoercahber, 1977, 
— *s 

Ty nd Kye ie 


Thnlge of the Daprem Conc’ 


> SUPREME COURL OF NEW BRUNSWICK 


MATTER OF I.0.S., LTD. 


AND IN THE MATTER OF the Winding-up 
Act of Canada, Revised Statutes of 
Canaca, 1970, Chapter wW-19. 
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Notice of Motion of 1.0.S., Ltd. for Reargument 
or Certification, dated December 13, 1974 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ow fr w2eeeeweeeeq@eoe@qeeeeeese @ x 
HOWARD BERSCH, 3 
Plaintiff, $ 
~against- g 71 Civ. 5373 
(R.L.C.) 
DREXEL FIRESTONE, INC., DREXEL HARRIMAN 3 
RIPLEY, BANQUE ROTHSCHILD, HILL SAMUEL NOTICE OF MOTION 


& CO., LIMITED, GUINESS MAHON & CO., H 
LIMITED, PIERSON, HELDRING & PIERSON, 
SMITH, BARNEY & CO., INCORPORATED, J. H. 
CRANG & CO., INVESTORS OVERSEAS BANK 

; LIMITED, ARTHUR ANDERSEN & CO., I.0.S., 
LTD., and BERNARD CORNFELD, 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed memorandum 
; and the affidavits of Bernard Mindich, sworn to the 13th day of 
‘December 1974, and Kenneth L. Beaugrand, sworn to the 12th day 


of December 1974, and all prior papers and proceedings herein, 


ir TT 
os nw 


the undersigned wil] move this Court, before the Honorable Robert 


L. Carter, on the 23rd day of December 1974, at 10:00 o'clock in 


the forenoon cr as socn thereafter as counsel may be heard, for an: 


order: 


(a) pursuant to Rule 9(m) of the General Rules of 
this Court granting reargument of the motions heretofore 
made on behalf of defendant I.0.S., Ltd. (now in liqui- 
dation) 

(i) for a stay of all proceedings herein as 
against said defendant under applicable principles 


of international comity; and 


(ii) for dismissal of the complaint as against 


I.0.S., Ltd. pursuant to Rules 4l1(b) and 12(b)(5) 


ST Es EN Pp 5 


and for such 
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of the Federal Rules of Civil Procedure; and 


(b) alternatively, pursuant to 28 U.S.C. § 1292(b), 


for certification for an immediate appeal of the control- 


ling questions of law placed in issue by the aforesaid 


motions of defendant I.0.8., Ltd.;3 


Just and proper. 


‘ Dated: New York, New York 


TO: 


December 13, 1974 


SILVERMAN & HIARNES 


Attorneys for Plaintiff 


75 Rockefeller Plaza 


other and further relief as to the Court may seem 


WACIITELL, LIPTON, ROSEN & KATZ 


the Firm 


Attorneys for Defendant OSs 
Ltd. (now in liquidation) 

299 Park Avenue 

New York, New York 10017 

(212) 371-9200 


New York, New York 10019 


SULLIVAN & CROMWELL 


Attorneys for Defendants 
Drexel Firestone, Inc. 
Drexel Harriman Ripley 
Guiness Mahon & Co., Limited 
Pierson, Heldring & Pierson 
Hill Samucl & Co., Limited 


48 Wall Street 


New York, New York 10005 


DAVIS POLK & WARDWELL 


Attorneys for Defendants 


Banque Rothschild 


Smith, Barney & Co., 


Incorporated 


One Chase Manhattan Plaza 


New York, New York 10005 


\ 


a” 
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BREED, ABBOTT & MORGAN 
Attorneys for Defendant 
Arthur Andersen & Co. 
One Chase Manhattan Plaza 
New York, New York 10005 


PAUL WEISS RIFKIND WHARTON & GARRISON 
Attorneys for Defendants 

Investors Overseas Bank Limited 
345 Park Avenue 
New York, New York 10022 


GOLD, FARRELL & MARKS 

Attorneys for Defendant 
Bernard Cornfeld 

595 Madison Avenue 

New York, New York 10022 


WILLKIE FARR & GALLAGHER 

Attorneys for Defendant 
J. H. Crang & Co. 

One Chase Manhattan Plaza 

New York, New York 10005 


EC: CCC ee ee 
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Affidavit cf Bernard Mindich in Support of I.0.S., 
Ltd.’s Motion for Reargument or Certification 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Ce ee ee x 
Plaintiff, $ 
~against- 2 71 Civ. $373 
(R.L.C.) 
DREXEL FIRESTONE, INC., DREXEL HARRIMAN : 
RIPLEY, BANQUE ROTHSCHILD, HILL SAMVEL AFFIDAVIT 


& CO., LIMITED, GUINESS MAHON & CO., : 

LIMITED, PIERSON, HELDRING & PIERSON, 

SMITH, EARNEY & CO., INCORPORATED, J. H.: 

CRANG & CO., INVESTORS OVERSEAS BANK i 
LIMITED, ARTHUR ANDERSEN & CO., I.0.S., : ! 
LTD., and BERNARD CORNFELD, | 


| 
| 
HOWARD BERSCH, 3 
i 
{ 
} 


Defendants. 


STATE OF NEW YORK ) 
: SS.: 
COUNTY OF NEW YORK ) 


BERNARD MINDICH, being duly sworn, deposes and says that 
he is a member of the firm of Wachtell, Lipton, Rosen & Katz, at- 
torneys for defendant I.0.S., Ltd. ("I0S") as now in liquidation 


and represented by its Court-appointed Co-Liquidators. 


l. This affidavit is submitted in support of the motion 
made and filed herewith for certification for an immediate appeal, 
pursuant to 28 U.S.C. § 1292(b), of the controlling questions of 
law recently decided by this Court in denying IOS' motions (a) for. 
a stay of proceedings as against IOS and (b) for dismissal of the | 


' 


complaint as against IOS. Said motions were denied in an Opinion 


and Order of this Court filed herein on November 27, 1974. 


2. The instant motion for certification under § al 


is made alternatively to a motion for reargument of IOS' motions | 
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to stay or dismiss this action, pursuant to Rule 9(m) of the 
General Rules of this Court.* As required by said Rule the Sina | 
and authorities relating to the motion for reargument are set 
forth in a memorandum which is being filed at the same time as 
this affidavit (the "IOS memorandum"). Each’ of the arguments in | 
support of the alternative motion for certification are also set 


forth in the aforesaid IOS memorandum. ** 
3. This affidavit is made for the limited -- but, it ' 
| 


is submitted, highly relevant -- purpose of setting before the 


Court certain facts relating to the Court's denial of IOS' dis- | 
missal motion insofar as that motion was based upon plaintiff's 
failure to prosecute this action dilige’. as against IOS, in | 
contravention of Ruie 41(b) of the Federal Rules of Civil Pro- 
cedure. Specifically this affidavit is addressed to the Court's 
holding that IOS was not prejudiced by the admitted delay and 
neglect of plaintiff in making even arguably valid service of pro- 
cess on IOS. The Court is also respectfully referred to the Affi- 
davit of Herbert M. Wachtell originally submitted herein in sup- 
port of I0S' dismissal motion on this issue (hereinafter cited as 


"Wachtell Dismissal Aff.") 4% 24-26. Wh ie it is believed that 


the Court erred in even considering the issue of prejudice in 


® While neither reargument nor certification is soug’t of this 
Court's determination that there is a proper basis for personal 
jurisdiction over IOS, no acquiescence in that decision is 
intended. Rather it is believed that the questions relevant : 
to the personal jurisdiction issue are as a practical matter 
substantially identical to the questions relating to subject 
matter jurisdiction, which the Court has previously certified 
under § 1292(b) and as to which IOS has filed a petition for 
leave to appeal to the Second Circuit. 


** It is noted that IOS has not previously made application for 
certification under § 1292(b) of any questions presented by 
the motions involved here. 
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light of plaintiff's failure to show in any way that his non- 


respectfully submitted that there is a substantial basis for dis- 
agreement as to whether, assuming the issue of prejudice to IOS 
was properly considered, the Court's decision that there was no 
prejudice attributable to plaintiff's failure to prosecute is con- 


sistent with the facts and controlling authorities on this point. 


4. Thus the Court responded to I0S' detailed showing 


' of prejudice by stating that: 


prosecution was excusxble (see IOS memorandum, pp. 11-15), it is 
| 
| 
iF 
I am reasonably convinced that any ‘prejudice’ 

| suffered by [defendant] I.0.S. * * * has resulted 

\| from the passage of time rather than from the service 

t delay. Even had I.0.S. been served the same day the 
il action was commenced, its ability to defend itself 

i would have been affected by changes in personnel and 
control. 


-- Opinion, p. 4: 


il 5. But these conclusions do not take account of, inter ' 


alia, the chronology of the prior proceedings in this action. 


ee 
ern ee 


Indeed, "had IOS been served the same day the action was com- 
i) menced," i,e. on December 7, 1971 rather than in February 1974 -- 
the date of the New Brunswick service which the Court has upheld |; 
I -- IOS could hae pa~ticipated in the proceedings on plaintiff's 
; motion for a class action determination, which motion was filed 
on April 2, 1972 and decided by Judge Frankel on June 27, 1972 | 
(adversely to 10S' interests), months before plaintiff even | 
attempted to serve ’%.. Likewise “had IOS been served" in 1971 a 


or for that matter in 1972 or even early 1973 -- IOS could have 


jui isdictional issue which was taken during the Spring and Summer 


iH 
1 
| 
i 
! 
| 
participated in the plaintiff's discovery in connection with the 
of 1973 (discovery on the basis of which the court found subject | 
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{ 
| matter jurisdiction herein, contrary to I0S' interests). Yet by 


was completely denied an opportunity to be represented in both 
these crucial phases of this litigation. 

6. Moreover quite apart from plaintiff's denial to IOS | 
i 
of an opportunity to participate in matters initiated by plaintiff; 


himself, the Court's conclusions on the prejudice issue overlook 


reason of plaintiff's neglect to serve I0S in a timely manner, IOS 
the realities of how IOS' counsel would have proceeded "had IOS 


: 
: 
| been served the same day the action was commenced". Thus, IOS' 
[one would doubtless have interviewed the responsible IOS offi-. 
| cials to develop an understanding of the facts of IOS' role in 

| the 1969 offerings. Counsel likewise would have gathered and 

| analyzed the relevant documents in IOS' possession. Indeed, in 

| tight of the undeniable fact that the class action and jurisdic- 
|| tion issues are closely intertwined with the merits of this ac- 

, tion, counsel would also have had an opportunity in the course 

of participating in those proceedings to prepare for its defense 
on the merits of this action. Nevertheless by reason of plain- 
tiff's delay in even attempting to serve IOS with process -- 

| and only by reason of this delay -- there was no opportunity 

i" take these steps when they could most feasibly have been taken. 
H 

t 7. %&In this last connection it is noted that it is 

" no longer possible to take the above-stated steps at this time. 
‘'Nor could IOS have done so in February, 1974 at the time of the 


pic ced "service" at the New Brunswick Address.* By the time 


| 
i 
{ 
| fact neither IOS' counsel nor its Co-Liquidators received 
| any notice of that alleged “service” until July, 1974 when 
| 
if 


plaintiff first revealed it in his answering memorandum on 
10S‘ dismissal motion, 


| 
| 
} 
¥ in fact neither I 
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that “service” was made, the prior responsible officia’s of IOS 
had long since been displaced, first by Robert L. Vesco and his 
associates, and, more recently, in the aftermath of the now notori- 
ous "Vesco era", by the Co-Liquidators represented by your depo- | 
nent's firm. Moreover, the Co-Liquidators and their agents have 
found that by virtue of the numerous changes in personnel and 
control which have taken place during the interim of plaintiff's 
delays, the records and other documents of IOS have been scat- 
tered, lost or otherwise rendered inaccessible. Had plaintiff 
properly served IOS early in the >roceedings those records would 


undoubtedly have been gathered and preserved. H 


8. Perhaps the most significant prejudi. which I0S 


‘has suffered by reason of plaintiff's delays in his prosecution 


' herein is the loss of any reasonable opportunity to interview or 


depose Mr. Edward Cowett, who died in April, 1974. Mr. Cowett was 


a former high IOS official who was indisputably a key figure in 


i the IOS 1969 stock offerings which are the subject of this action. 


t 
; 


| By virtue of plaintiff's delay in properly bringing IOS into this 


action, IOS heretofore had no reason to perpetuate the testimony 


of Mr. Cowett or to otherwise question him or take statements from 


' him with respect to the issues involved in this case. I0S is now, 


| however, foreclosed forever from utilizing the knowledge and back- 


ground of Mr. Cowett.* 


* Mr. Cowett'’s importance to IOS' role in this action was par- 
ticularly emphasized by the Court's own Opinion since it was 
chiefly the conduct of Mr. Cowett in the "Inited States upon | 
which the Court's findings of both personal and subject mat- | 
ter jurisdiction were based. (See, e.g., Opinion, pp. 21, 25, 
36.) Mr. Cowett's significance in this case and the prejudice 
that has resulted from his untimely death is further confirmed 
in the affidavit annexed hereto of Mr. Kenneth L. Beaugrand, a 
former employee of IOS who was familiar with the 1969 offer- | 
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9. The crucial significance of Mr. Cowett's death to | 
the determination of IOS' Rule 41(b) motion is demonstrated by the; 


Second Circuit opinion in Tradeways, Inc. v. Chrysler Corp., 342 
F.2d 350 (2d Cir. 1965), cited and discussed in the IOS memorandum. 


filed herewith, pp. 16-20. As indicated there, Tradeways estab- 


| 
lishes that the death of a key potential witness such as Mr. | 
Cowett is, in and of itself, a prejudice which requires dismissal | 
of the action where the plaintiff was guilty of a lack of dili- ; 
gence (excusable or not) in prosecuting the action. Indeed the 
Second Circuit noted that in these circumstances it would be "an 
abuse of discretion" not to grant the requested dismissal (342 
F.2d at 352). As noted in the IOS memorandum, Mr. Cowett's death 


presents an a fortiori case for application of the principle of 


the Tradeways decision (see IOS memorandum, p. £8). 


10. The Court's conclusion that the prejudices described 


ad 
;, above “resulted from the passage of time" seemingly ignores the 
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| énaegen of $110,000,000 from it), the quoted conclusion is logi- 


al 
i 
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ings and particularly with Mr. Cowett's role therein. (As 
the Court will note the copy of Mr. Beaugrand's affidavit 
submitted herewith is in the form of a telex wired to your 
deponent on December 12, 1974. Mr. Beaugrand has mailed an 
executed copy of the actual affidavit to your deponent and 
upon receipt thereof it will be filed with the Court.) 


fact that "the passage of time" would not have been prejudicial 


| but for plaintiff's lengthy failure during that time to litigate 
, this action responsibly as against IOS. It is respectfully sub- 
eee that unless the Court is assuming that even if IOS had been 
' served in a timely manner, it would nonetheless have sat by and 


|, allowed time to pass (notwithstanding that the complaint seeks 


i;cally untenable. Moreover, given the fact that IOS, even through 
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its prior management, has demonstrated repeated diligence in 
j 

1 

| 


defending itself in actions pending in this very court,* it is 
clear as a practical matter that IOS would have taken all steps 
necessary to def«nd itself herein, including, inter alia, cbtain~ | 
ing from Mr. Cowett the crucial information which he, and only 


; he, could have provided. Likewise, IOS clearly would have partic- 


= ~eonaindes <= ac > a ed 


' 

| 
ipated in the prior discovery proceedings and motions which were | 
had and decided herein long before plaintiff's deficient attempts 


at service. 
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ll. Finally, the Court's analysis of the prejudice 

j issue herein took no account of the fact that, by the time plain- 
tiff finally got around to "serving" IOS in a manner found proper 
by the Court, IOS had already -- many months before -- gone into 
liquidation. Thus as a result of plaintiff's failure to prose- 
cute, the burden of defending this action would now fall, not on 
an operating company, but on the estate of an insolvent company 
being wound up in the interests of its creditors and shareholders 
pursuant to the decisions of an international governmental commit- 
tee (see Wachtell Stay Aff. ¥ 4; IOS memorandum, pp. 3-5). This 

| fact is highly relevaut to the prejudice issue inasmuch as that 
i issue must now be considered not as if only the private interests 
' of an ordinary corporate defendant were at stake, but in light of | 
the international public interest in the orderly and economical | 


administration of an insolvent multinational corporation. 


12. It is therefore submitted that, assuming without 


conceding that the issue of prejudice was properly considered in 


¥ See Affidavit of Herbert M. Wachtell in Support of IOS‘ motion | 
to stay [hereinafter cited as "Wachtell Stay Aff."]) 4 13; 
Wachtell Dismissal Aff. 4 12). 
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deciding IOS' motion, there is a substantial basis for a differ- 
| ence of opinion with respect to the Court's analysis of the prej- 
udice issue. Furthermore, since a reversal of the determination 
that IOS was not prejudiced by plaintiff's dilatory conduct would 
result in dismissal of the complaint as against IOS, an immediate 


appeal may materially advance the ultimate termination of the 


litigation. 


WHEREFORE it is respectfully requested,in the event 
that the court denies IOS' primary motion for reargument and/or 
| otherwise adheres to its original opinion, that IOS' motion for. 
jaan pursuant to 28 U.S.C. § 1292(b) be in all respects 


| granted. 


Sworn to before me this 


; 13th day cf December 1974. 


i. i AL | 


Notary ‘Public 


JOANNE DIPPER 


NOTARY PUBLIC, State of ¥ 
wstified in Hines County 
Commnsion Rapwes Maren 36, 39 Lo 
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Affidavit of Kenneth L. Beaugrand in Support of 
1.0.S., Ltd.’s Motion for Reargument or Certification 


“UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD BERSCH, 
Plaintiff, 
-against- 


DREXEL FIRESTONE, INC., DREXEL 
HARRIMAN RIPLEY, BANQUE ROTHSCHILD, 
HILL SAMUEL & CO., LIMITED, GUINESS 
MAHON & CO,, LIMITED, PIERSON, 
HELDRING & PIERSON, SMITH, BARNEY & 


CO., INCORPORATED, J. H. CRANG & CO., 


INVESTORS OVERSEAS BANK LIMITED, 
ARTHUR ANDERSEN & CO., I.0.S., LTD., 
and BERNARD CORNFELD, 


Defendants, 


71 Civ. 5373 
(R.L.C.) 


AFFIDAVIT 


» 
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I, KENNETH L. BEAUGRAND being duly sworn, depose and 
say that: 


I am an Attorn#y-At-Law and a member of the 
Bar of the United States District Court for 
the Southern District of New York, and am 

currently associated with the firm of Aird, 


Zimmerman & Berlis of Toronto, Canada. 


I was formerly employed by 1.0.S., Ltd. a 
defendant in a matter entitled Bersch v 
Drexel Firestone Inc., ect al, and was 


employed by I.0.S., Ltd. during the year 1969. 


During my employment with I1.0.S., Ltd. I had 
responsibilities in connection with three 
offerings of 1.0.S., Ltd. common stock in 
1969, which offerings I understand are at 


issue in the above action. 
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Throughout this period, the offerings in 


so far as 1.0.S., Ltd. was involved in 

them were under the direct active super- 
vision of the late Edward M. Cowett. E 

had responsibilities in connection with 

the negotiation of the aforesaid offerings, 
and in connection with the preparation and 
review of the documents used in the offerings. 
Under any view, he was a key figure in the 
offerings in so far as I.0.S., Ltd. was 


concerned. 


SWORN to before me this 
12th day of December, 1974. 
wr 


A Commissioner, etc. 


es , . 


